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INDIFFERENT DIRECTORS LIABLE FOR LOSSES CAUSED 
VICE-PRESIDENT’S FRAUD 


3ank directors who are inattentive the performance the 
duties which their position imposes upon them will 
liable the the bank where the bank fails the result 
the fraudulent acts officer whom the directors allow run 
the bank for them. 

excellent illustration the application this rule found 
recent decision the United States Cireuit Court Appeals, 
the case Gamble Brown, Fed. Rep. (2d) 366. 

The plaintiff this case was the receiver the First National 
Bank Sutton, Va., which closed its doors August 26, 1914. 

After the bank was closed was discovered that the failure was 
largely due acts embezzlement and fraud committed the 
bank’s and and unwarranted loans made 
was the stockholder. appeared that owned con- 
trolled majority the bank’s stock and that the directors 
the bank took little interest its affairs but left the man- 
agement almost exclusively the vice-president. 

The defendants the action were the directors the bank, in- 
eluding the administrator one who had died before the action was 
started. Briefly, the evidence showed that the directors were negli- 
gent the following respects: (1) They failed hold attend 
monthly meetings the board, the by-laws the 
bank. (2) They failed cause the affairs the bank periodically 
examined and audited committee appointed them under the 
by-laws. (3) They failed cause the loans discounted the bank 
passed upon discount committee, required the by- 
laws, and failed pass upon the loans board. (4) They failed 
require Dean bond for the faithful performance him 
his duties vice-president the bank. 

The matter came before special master. filed carefully 
prepared opinion the effect that the losses sustained the bank 
were directly the failure upon the part the directors 
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exercise proper care and prudence the management its affairs. 
respect attendance upon meetings the board, said: 


plainly appears from the testimony that the matter hold- 
ing meetings the directors were grossly negligent, and that notwith- 
standing the frequent admonition the bank examiner, they failed 
and neglected perform their duty this respect. Regular 
monthly meetings were prescribed section the by-laws, which 
further provided that upon failure quorum attend, there should 
adjournment from day day until quorum could had. 
The directorate consisted nine directors. only one time during 
the period from January 10, 1911, August 26, 1914, when the bank 
was closed, was there attendance meeting more than six 
tors, and that time the number present was seven. 
the meetings held only bare quorum was present. those 
meetings five were held August, 1914, when the bank’s affairs had 
reached crisis terminating its suspension, and too late remedy 
conditions resulting from inattention its affairs.’’ 


There were only two meetings the board between January, 1914, 
when Dean (the vice-president) took charge the bank, and August, 
1914, when his defaults were discovered. They were held May 
and June, respectively. neither was there report the loans 
made business done the bank, account its assets and 
liabilities submitted. 

The master found that the losses chargeable the directors, with 
interest December 1921, amounted the sum $65,619.17. 
Three the directors having made settlement the aggregate sum 
$11,850, the master recommended that decree passed, ad- 
judging that certain the directors were liable the bank for the 
balance $53,769.17. Exceptions were filed the master’s report 
December, 1921, the receiver, and certain the directors. 

appeal the decree the lower court was modified reducing 
the amount the liability about $41,000. quote from the 
court’s opinion: 


little difficulty this case the proper rules law 
applied. The directors are charged the first place with the 
violation certain statutory duties imposed upon them 
Congress. alleged (1) that they failed observe the provisions 
5200, amended (12 USCA 84), which provides that the 
total liabilities national bank any person for money borrowed 
shall time exceed one-tenth part the amount the 
stock and surplus the bank; and (2) that they failed observe 
the provisions 5136, (12 USCA 24, 29), far 
they forbid national bank hold the possession any real 
estate under mortgage. addition violation statutory duties, 
also charged that the directors failed perform their common-law 
duty diligently administer the affairs the bank. Indeed the 
greater part the case concerned with the failure the directors 
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perform their duties the common law rather than 
duties imposed statute. 

law applicable this situation clearly set out Bower- 
the Supreme Court held that suit against bank directors, based 
solely upon violation duty imposed the National Bank Act 
(12 USCA seq.), not enough show negligent violation 
the act, but effect intentional violation must shown or- 
der justify recovery. the same time, was explained, the 
act does not relieve the directors from the common-law duty 
honest and diligent, and the degree care required this respect 
that which ordinarily prudent men would exercise under similar cir- 
The court said (250 513 [39 Ct. 552]): 

ordinarily prudent and diligent men, accepting election 
membership bank directorate, would not willfully absent them- 
selves from directors’ meetings for years together Bowerman did 
doubted; that director who never makes, causes 
made, any examination whatever the books papers the bank, 
determine its condition and the way which being conducted, 
does not exercise ordinary care and prudence the management 
the affairs the bank equally clear; and that Bowerman, when 
guilty neglect both these respects, did not exercise the dili- 
gence which prudent men would usually exercise ascertaining the 
condition the business the bank reasonable control and super- 
vision over its affairs and officers likewise beyond discussion. 
shielded from liability because want knowledge 
wrongdoing his part, since that ignorance was the result gross 
inattention the discharge his voluntarily assumed and sworn 
duty. 


COLLECTING BANK MAY MAIL DRAFT BANK WHICH 
PAYABLE 


generally regarded negligence for collecting bank mail 
check direct the bank which drawn. The courts seem 
have the idea that there may temptation the part the drawee 
bank, especially short funds, postpone remitting the 
ultimate injury the owner the check. This rule, however, has 
been largely changed statute this country. 

Irrespective any siatute, the rule does not apply case 
wherein draft sent the bank which payable. other 
words not negligence for collecting bank send draft drawn 
the Garrett Merchants Bank Trust Co., recent decision 
the Supreme Court Mississippi, 118 So. Rep. 540. 

this case the plaintiff, Garrett, received draft drawn Smith 
himself and payable the Fayette County Bank Tunica, Tenn. 
Garrett deposited the draft and was forwarded the defendant 
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bank which was sent direct the bank which was payable. 
This bank collected the draft but failed before its remittance reached 
the plaintiff. holding that the defendant bank was not guilty 
negligence forwarding the draft the bank which was payable 
the court said: 


for appellant (Garrett) cites and relies the case 
Planters’ Co. Armour Packing Co., 109 Miss. 470, 
So. 293, which case was held that bank which check 
drawn not proper agent which may sent for collection, 
and negligence; consequently, this case not applicable 
here. This was not check drawn the Fayette County Bank 
Somerville, Tenn., but was draft drawn Smith himself and 
payable the Fayette County Bank. The distinction obvious. 
The Somerville Bank was the proper bank make this collection 
from Smith, and was sense the payee the draft; and the rule 
announced the above case cannot applied because the facts are 
essentially different. 

for appellant cites that chapter 246 the Laws 1926 
authorizes the Federal bank send the payee bank direct exchange 
and drafts, but states that such act unconstitutional and 
argues that affords privilege nonresident banks which not 
permitted under the Fourteenth Amendment. are not here called 
upon decide this question for the reason that the bank Somer- 
ville was not the payee the check draft here 


DRAWER NOT DISCHARGED FROM LIABILITY DELAY 


Where the holder check delays beyond reasonable time 
presenting the check for payment, the same will discharge the drawer 
from liability the check only appears that has sustained 
loss result the delay and then only the extent such 
loss. general rule the only thing which can bring about loss 
this character the failure the drawee bank prior the pre- 
sentment. 

Here are some questions which arose this connection recent 
Missouri decision, Live Stock Shipping Association, 
Rep. (2d) 77. 

Where check refused upon presentment reason the in- 
solvency the drawee bank, the drawer discharged from liability 
the payee because appears that: 

The check was received the collecting bank the morning 
mail and that bank did not present the drawee bank until 
the afternoon; 

The collecting bank presented number other checks along 
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with the one question and further appears that the drawee had 
its vault enough pay the one check but not enough pay 
all them; 

The check was forwarded the bank which the payee de- 
posited route, further appearing that this was 
keeping with the ordinary course business such transactions 
the locality where the particular transaction occurred. 

These questions are answered the negative the case above re- 
ferred to. 

The facts the case were follows: The plaintiff, sold 
some live stock through the defendant Live Stock Association. The 
association gave him for $1,297.50, the amount which 
was entitled the sale. This check was drawn the Northwestern 
Bank Burlington Junction. The plaintiff received the check 
about May 19, 1926. the following day the plaintiff 
deposited the check his bank Elmo and was forwarded 
that bank the same day its correspondent Maryville. This 
bank sent the check correspondent St. Joseph, which was 
sent the First National Bank Burlington Junction, where was 
received the morning Monday, May 24, 1926. about four 
the afternoon that day the First National Bank presented 
the check along with number others, aggregating about $10,000, 
the drawee bank, demanding cash for the entire amount. sep- 
arate presentation the different checks was made. The drawee 
refused payment for the lacked sufficient funds for that 
purpose. appeared that the amount standing the credit the 
Live Stock Association was more than sufficient pay the plaintiff’s 
check and further appeared that the drawee bank the time had 
its vaults more than $2,500 cash. other words the drawee had 
sufficient cash pay the plaintiff’s check presented alone. 

stated, was held that, under these the associa- 
tion remained liable theplaintiff the check. The opinion the 
court will found published full among the banking decisions 
this issue. 


DEPOSITOR MUST NOTIFY BANK DISCOVERING PAY- 
MENT IRREGULAR CHECKS 

Where bank depositor discovers that employee has made 

unauthorized use checks entrusted him the depositor, the 

latter must give notice the bank within reasonable time; other- 

wise, the bank will relieved from liability. This was decided 

the Supreme Court Colorado recent decision, National Surety 
Co. Stockyards National Bank, 272 Pac. Rep. 470. 
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this case appeared that the American Commission Co. had 
deposit the defendant bank. made practice entrusting 
checks one its employees which was authorized fill out for 
the purpose paying bills not excess $100. The employee 
used some the checks pay gambling debts amounting about 
$2,500. The commission company discovered the employee’s fraudu- 
lent acts but did not report them the bank until two three years 
afterwards. was held that this delay relieved the bank from any 
liability whatever the depositor. The plaintiff surety company was 
apparently the surety the employee’s bond and brought this action 
against the bank after having made good the amount the loss 
the commission company. The court’s opinion reads follows: 


surety company, plaintiff below, was defeated trial the 
agreed statement facts, and brings error. The surety 
company was subrogated the rights the American Commission Co. 
For brevity and clearness, shall speak the commission company 
plaintiff. 

substantial facts are follows: The commission company 
had the defendant bank. entrusted one Decker, 
its employee, blank duly signed its officers, with authority 
fill them pay bills not exceeding $100. The bank did not know 
this limitation authority, and not shown that knew that 
Decker filled the blanks. Decker gambled and paid his gambling 
debts the amount about $2,500 with some these checks which 
the bank innocently paid. The checks were duly returned vouchers 
the bank the plaintiff, and plaintiff Decker’s conduct, 
yet said nothing the bank, but waited two three years, and then 
notified the bank the facts, and some time later brought suit. The 
bank, had known once, might have recovered something from 
Decker. 

plaintiff relied 6869, which among other things, 
provides, substance, that every negotiable instrument given for 
gambling consideration void, even when held due course, and 
this has upheld this provision, Boughner Colo. 73, 
Am. Rep. 139; Merchants’ Bank Colo. 611, 
723; Ayer Younker, Colo. App. 27, 218; Western Nat. 
Bank State Bank, Colo. App. 128, 439; and the plaintiff 
that therefore the checks question furnished justification 
for the payment the commission company’s money. 

bank makes several arguments avoid its liability, but 
find necessary notice but one, which think sound, viz.: The 
long delay the commission company after its discovery the facts 
ratification. 

contract the bank with the commission company was 
pay its order. could not account for what owed the company 
payments without such order. The payment the void checks 
was the same paid without order; e., its own responsibility, 
without authority. When, however, the company learned such 
payment, was their duty affirm disaffirm within reason- 
able time, their silence would amount ratification. Leather 
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Mfgs. Morgan, 117 96, 115, Ct. 657, Ed. 811; Me- 
(N. 79. delay two weeks would too long. Murray 
Real Est. Title Ins. Trust Co., Pa. Super. Ct. course 
the void could not ratified, but the action the bank 
paying with checks and that is, essence, what was 


BONA FIDE HOLDER CERTIFICATE DEPOSIT 
FRAUDULENTLY ISSUED CASHIER 


The bona fide holder certificate deposit enforce 
against the issuing bank, though the same was fraudulently issued 
the bank’s 

This was decided recent decision the United States District 
Court, West Virginia, International Finance Corporation Peoples 
Bank Keyser, Fed. Rep. (2d) 523. this case appeared 
that broker offered for sale the plaintiff finance corporation, 
which was engaged the business discounting commercial paper, 
certificate deposit the defendant bank. Before purchasing 
the certificate officer the plaintiff corporation inquired the 
bank whether there was any reason why the should not 
paid. The cashier the bank wrote the plaintiff corporation that 
the certificate would paid maturity. The certificate ques- 
tion was the printed form regularly used the bank and was 
signed the cashier the bank. had been fraudulently issued 
the that the bank received consideration for it. 
action the certificate the defendant bank contended that the 
plaintiff was not entitled recover for the reason that the certificate 
was forgery. was held, however, that the plaintiff was holder 
due course the certificate; that the certificate was not forged 
but was genuine signed the cashier, even though 
acted excess his authority issuing it; that under the 
the defendant would have been estopped from setting 
the defense forgery even the certificate had been forged. 

The following paragraphs are quoted from the court’s opinion: 


holder due course holder who has taken the instru- 
ment under the following conditions: (1) That the instrument 
complete and regular upon its face; (2) that became the holder 
before was overdue and without notice that had been pre- 
viously dishonored, such was the fact; (3) that took good 
faith and for value; (4) that the time was negotiated him 
had notice any infirmity the instrument defect the 
title the person negotiating it.’ Barnes’ Code Va. 98a, 
52. 
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certificate deposit question, according the evidence 
this case, was purchased the plaintiff the regular 
its business, for value and before maturity, commercial banking 
house. There evidence even attempting show that the 
tiff was not and not innocent holder. There evidence 
attempting show that the plaintiff did not pay value for this cer- 
deposit. the contrary, affirmatively shows (a) that 
plaintiff purchased due course; (b) for value; before maturity 
(d) without any knowledge infirmity the four essentials neces- 
sary obtain perfect title any piece commercial paper. 

defined Blackstone ‘the fraudulent making 
alteration writing the prejudice another man’s right.’ 
Bl. Comm. 247. the leading this subject people 
Mann, 484, Am. Rep. 483. county treasurer with- 
out authority issued and negotiated instruments for the payment 
money purporting the body the obligation the county, 
but signed only him his own name, with the addition ‘treasurer.’ 
Held not forgery, the same not ‘being purporting the 
act another,’ within the statute. the body the opinion the 
well said: 

who makes instrument signed with his own name, but 
purporting bind another, does not make instrument purporting 
the act another. The instrument shows upon its face that 
made himself, and point fact his own act. not 
false the person who made it, although legal intendment 
would, authorized, deemed the act the principal, and 
binding upon him had actually made it. The wrong done, 
where such instrument made without authority, consists the 
false assumption authority bind another, and not making 
false paper.’ 

principle the exact one applicable the case now under 
consideration. There was false making the certificate de- 
posit another than the person who purported sign it. 
the cashier, made it. admitted that the signature the 
deposit that Leps, the man who purported 
sign the instrument, and that was actually the cashier the 
defendant bank, the certificate deposit stated was. Thus ‘the 
wrong done, where such instrument made without authority, 
consists the false assumption authority bind another, and not 
making counterfeit false paper’ (not forgery). 


out this principle, attention directed the following 
eases: Tully (C. C.) 813; State Young, 266, 
Am. Dec. 212; Barron State, Ga. 833. The substance all 
these cases which have quoted and referred the effect 
that Leps cannot have committed forgery executing and issuing 
the certificates deposit misuse his authority, fact his 
signature genuine, and what purported be. The falsity the 
instrument here involved, any, was only its implied purport 
bind the People’s Bank Keyser only with regard the extent 
the agency. does not relate the genuineness the signature 
the making the instrument itself. 
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principal therein named, when fact has authority from 
such principal such instrument, not guilty forgery, 


the instrument nothing different from what purports be, 
the act being false pretense; this not false making 
strument, but merely false and assumption authority.’ 
See, also, People Bendit, 111 Cal. 274, 901, 831, 
Am. St. Rep. 186; State White, La. Ann. 1332, Am. 
St. Rep. 


BANK LIABLE PERMITTING AGENT DEPOSIT COR- 
PORATE CHECK PERSONAL ACCOUNT 


bank, which permits the agent corporation deposit 
his personal check signed him the name the 
poration and payable the bank’s order, will liable the 
poration the agent misappropriates the fund. 

The such case should put the bank upon notice 
that the agent not dealing with the check the interests the 
corporation. This was held the Special Court Appeals Vir- 
ginia recent case, Chase Company Norfolk National 
Bank Commerce and Trusts, 145 Rep. 725. 

this case appeared that the plaintiff, the Chase Company, 
kept account the defendant, Norfolk banking institution. 
had its employ manager who was authorized sign checks 
the name the corporation. July 21, 1926, the manager drew 
check for $3,500 bank Rocky Mount, C., payable 
the order the defendant bank. The check was the following 
form: 
Chase Co., Ine. 

Oyster Packers and Norfolk, Va. 
2081. 

the order the National Bank Commerce $3,500.00 

Thirty-Five Hundred Dollars Chase Co., Ine. 
“By Custis. 


the National Bank Rocky Mount, 


Mount, C.’’ 


The manager took the check the defendant bank and 
request was entered the eredit his individual The 
defendant forwarded the check the Rocky Mount bank which 
was paid July 25th. The check then bore the following in- 
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Custis 

any Bank, Banker Trust Company All prior endorse- 
ments guaranteed July 21, 1926 The National Bank Commerce 
68-36 Norfolk, Va. 67-36 Wharton, Cashier. 

the order any bank, banker Trust Company Prior 
endorsements guaranteed July 22, 1926 Federal Reserve Bank 68-3 
Richmond 


Shortly thereafter the manager withdrew the proceeds the 
check and when the transaction was discovered the company 
was found out that the manager was insolvent. The company there- 
upon brought this action against the bank. 

There line cases which appears that executor, 
administrator, other trustee has deposited his individual account 
checks payable him his fiduciary The bank has notice 
that the funds are trust funds from the form the checks. 
these held that the bank will not liable the event 
that the fiduciary withdraws and the funds unless 
the bank benefits thereby has actual notice the fraud. The 
pointed out, however, that these decisions not apply the 
present situation. one thing for fiduciary who has complete 
eontrol funds his hands deposit them his individual ac- 
another thing for the agent corporation place 
his individual account funds which the bank knows belong 
the corporation. The following paragraphs are quoted from the 
court’s opinion: 


foregoing line authorities establishes clearly that 
trustee, executor, other fiduciary, authorized receive, hold, and 
draw upon trust funds, may draw and indorse checks upon the trust 
funds, payable bearer himself, fiduciary, and may have 
such checks deposited his own account. such cases, when the 
bank has actual constructive notice fraud misdoing 
the part the fiduciary, who one its depositors, the bank 
acting good faith merely the personal account the 
fiduciary with the checks, this does not make the bank liable, the 
fiduciary afterwards misappropriates the deposit. However, this 
general rule subject the limitation that, the bank takes 
benefit reason the deposit the fiduciary’s credit, such the 
payment debt from him it, otherwise participates the 
diverted use the trust funds, then the bank liable. not 
think, however, that the liability the bank the instant ease 
judged the doctrines thus enunciated, argued behalf 
defendant error. rule, the cases referred were suits 
equity dealing with the misappropriation trust fiduciary funds 
the person intrusted with their and control, and seeking 
ascertain the liability the bank third party participating 
the fraud being benefited it. the instant case, there 
liability asserted against the bank upon the mere ground that the 
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checks Custis upon his private account were honored the bank, 
and that the funds derived from the deposit the check his 
account were impressed with trust. The liability the bank must 
viewed from different angle 

question here whether the manner which funds, 
necessarily funds the plaintiff company, were placed allowed 
placed Custis’ credit, was such involve participation 
the part the bank the diversion the plaintiff’s funds an- 
other party, and the bank joined quasi conversion the 
plaintiff’s property. The relation between depositor and the bank 
that debtor and When check deposited for col- 
lection, the ownership the check not transferred the receiving 
bank, but the agent the depositor until collection made, 
and not until then does become the debtor the depositor. Miller 
Norton, 114 Va. 609, 452; Blair Hill, App. Div. 33, 
check this case was accepted the bank for collection from the 
bank Rocky Mount, was the crediting the amount the account 
Custis unauthorized and ineffective act, and did the bank, upon 
payment the Rocky Mount bank, hold the proceeds for the benefit 
the drawer, Chase Co., the virtual depositor? 
indicated Cocke’s Adm’r Loyall, supra, bank may liable 
for violation its contract with depositor. 

MeCullam Third National Bank, supra, the court says: 

and the other Missouri cases cited under this point 
not, conceive the law therein expressed, the extreme here 
contended for, to-wit, that bank, the ordinary course business, 
without any actual knowledge conversion, without any further 
constructive implied knowledge than the mere fact that check 
individual account, becomes liable turns out that such deposit 
step the conversion the corporation’s funds. The 
given case, course, and indeed only slightly different from 
the facts here, may such place the bank guard.’ 

Graham Southington Bank Trust Co. (1923) Conn. 
494, 121 812, stated the syllabus: 

check drawn upon one bank and payable the order 
another confers authority upon the latter pay the amount 
the check cash agent the drawer; nor does the mere pos- 
session the check the agent warrant such payment.’ 

that case the court held that such check upon its face im- 
ported the ownership the drawer the money represented it, 
and the desire the drawer that its custody should transferred 
from the bank holding the payee bank; that the form the 
check did not warrant the payee bank supposing that the drawer 
intended the check paid the agent place him posses- 
sion the fund; the drawer had intended, the would 
have been made payable the order the agent, and there would 
have been need for the the payee bank the transaction. 
The court adds: 

use the bank payee the check indicated the 
drawer’s intention lodge the moneys its and place them 
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under its control, and nothing further was inferable from 
the language the check.’ 

observations consist with good law and are consonant with 
sound sense. 

recent case Empire Trust Co. Cahan, 274 473, 
Ct. 661, Ed. 1158, was decided the Supreme Court 
and incisive opinion. This opinion appears, transcribed 
full, Judge Campbell’s opinion Cocke’s Adm’r Loyall, (Va. 
143 Rep. Sr., Canadian lawyer wealth and 
gave powers attorney his son, Cahan, Jr., author- 
izing him draw upon the accounts the father the Bank 
Montreal and the Guaranty Trust Company New York. These 
powers, says the court, were ‘general and with qualification 
the purposes for which such checks might drawn.’ These powers, 
fact, constituted the son the alter ego the father, and authorized 
him anything all respects connection with the funds 
the father these two depositories that the father himself could do. 
These documents were executed 1916. Beginning July that 
year, and from that time down October, 1918, the son drew checks 
signed with his father’s name himself attorney against his 
father’s two accounts, seventeen payable his own order, three 
the order the Empire Trust Company, and deposited them his 
own private account with the latter trust company. The funds thus 
the account the son were drawn out him and applied his 
own use. The Empire Trust Company had knowledge that the 
son was misappropriating his father’s money and notice other 
than that given the form the checks. The court says: 

petitioner Trust had notice that the 
were drawn upon the respondent’s account, but they were 
drawn pursuance unlimited authority. not perceive 
what ground the petitioner could held bound assume that 
checks thus lawfully drawn were required held used for 
one purpose another. put his deposits absolutely 
into his son’s power; and his son, drew might, 
with saw fit. The notice the bank was notice only 
this relation the The court also alludes the apparent 
acquiescence the father these transactions the son. ‘For 
addition what have said, the went for over two 
years and the petitioner fairly might expect the respondent find 
out month two anything was wrong. Careful people gen- 
erally look over their bank rather frequently.’ 

law well settled that principal, who promptly 
disavow act the agent, transcending the latter’s authority, 
makes the act his own, and that such ratification presumed 
from the absence dissent. Piedmont, ete., Co. 146 
Va. 617, 131 793. 

perceive radical disagreement the high tribunal, 
its opinion the Cahan Case, with the doctrines the Connecticut 
and New York courts the matter the authority the agent 
corporation, accomplish their deposit his eredit, under 
cumstances which are sufficient impute notice the corporation 
their unauthorized misappropriation. The vital distinguishing 
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features between that case and case are twofold. the 
Cahan Case the agent had actual authority deal with the prin- 
cipal’s funds chose; could place them all his own 
any manner selected. the Cahan Case the checks made 
payable the depository bank were for the transfer funds the 
from the drawee bank bank which the agent had 
his individual but the principal had account. The ques- 
tion notice the bank receiving check payable itself for 
collection was there presented very different aspect from the 
question presented here, excluding the inferences naturally de- 
ducible from the facts the instant case. 

liability the bank the instant common-law case 
determined largely upon the law applied the 
transactions agent with the depository bank the principal, 
though, course, the fiduciary character the agent’s position and 
the element trusteeship are involved the relation principal 
and agent, and equitable considerations are frequently given weight 
such eases, even the common-law court. 

the instant case, the teller the trust company, who received 
the deposit from Custis, was placed upon the stand the plaintiff 
adverse witness, but was asked very few questions. stated 
was years old, had been with the bank for years, that took 
the slip and check from Custis and eredited the amount 
sonal account; made inquiry concerning the transaction, and 
did not question the check; had known Mr. Custis since had been 
with the bank; knew him the manager Chase Co., and the 
one who made deposit and withdrawal for the plaintiff: could 
not that had previous transaction anything like this with 
Custis. was not asked whether examined the check and under- 
stood its purport, whether merely noticed Custis’ personal in- 
dorsement the check and nothing more. The check was evidently 
passed the collection department, indorsed the bank and 
transmitted for shown that, order draw funds 
the Chase Co. from the Norfolk bank, the was 
for both Hopkins and Custis sign the not shown that 
this applied upon the Rocky Mount 
therefore, that the name Chase Co. was properly signed the 
check, was its face order the bank the amount 
from the Rocky Mount bank placed the the 
Chase Co. the Norfolk bank, with which had kept its ae- 
for several years. The check could not made available for 
this any other purpose without the indorsement the Norfolk 
bank. When the bank indorsed and made the 
proceeds were given Custis anyone else, was diversion from 
the proper disposition the fund, and the bank remained liable 
Chase Co., for the amount the check soon the money came 
the possession the bank from the Rocky Mount bank, and upon 
failure pass the proceeds the account Chase Co. What- 
ever may have been the authority the bank receive and pay 
payable either Hopkins Custis individually, and drawn 
the name Chase Co., the paper question and its handling 
constituted most striking departure from all previous dealings be- 
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tween the bank and Custis the manager agent Chase Co. 
was not within the apparent scope any authority possessed 
Custis, and the suggestion Custis that the fund question 
turned over him passing his personal account should have 
awakened distrust the minds the bank’s officers. complying 
with his request, the bank manifestly allowed him exceed his au- 
thority, and participated the diversion funds under their 
Custis had presented the check the Rocky Mount bank 
for payment over the counter, that bank would naturally have re- 
fused payment until indorsed the Norfolk bank. The indorse- 
ment the Norfolk bank would have been direction pay 
Custis bearer, and would have responsibility the 
Norfolk bank. difficult for the court conceive why the bank 
allowed this transaction take place the manner did—unless, 
indeed, the bank’s officers simply failed examine and notice the 
plain purport the check. its face was print, 
except the date, the signature Custis the name Chase Co., 
and the name the payee. These few written portions were thereby 
rendered more prominent. There nothing the record justify 
finding that Custis had such authority deal with the funds 
Chase Co. was conferred the powers attorney some 
the cases referred herein, where the agent was empowered deal 
with the moneys the principal all respects, and intrusted with 
the same control over them possessed the principal. manager 
the corporation’s business, was empowered collect, use, and 
disburse the corporate funds the corporate name for corporate 
purposes the business the corporation. was not authorized 
put the corporate funds his own pocket and use them will. 

agree with the expressions some the cases that banks 
are essential factors modern business life, and their transactions, 
particularly large financial centers, are not clogged their 
pace slackened overburdensome restrictions. But clear 
loss caused depositor transactions, which they partici- 
pate, whose legality cannot sustained, the courts should not hesi- 
tate compel restitution. 

have given this case full and careful consideration, and, for 
the reasons stated, are opinion reverse the judgment the 
lower court, and render judgment here favor Chase 
Co. for $3,500, with interest from August 1926, and the order 
that effect will entered. 


Rules Adopted Banks for Their Own 
Protection 
How Far They Are Legal and 


This the third series articles, the object which point out the circumstances 
under which rules adopted banks for their protection collecting checks, paying 
checks, and other banking transactions, will held valid and enforced the courts 


Rule relieving bank from liability paying stopped check. 
Stopping payment act courtesy. 


the article which appeared the January issue, the validity 
protective rules was discussed. appears that frequently banks 
too far their zeal for protection and adopt rule which 
unfair the depositors that the courts will not sustain it. The 
question the application these rules particular 
stances was also discussed. this respect appears some 
that the language adopted the bank framing its rule not 
sufficiently clear serve the purpose for which the rule intended. 

the article which appeared the February issue, decisions 
were taken which was. held that protective rules adopted 
bank are not binding depositor unless can shown that 
they were brought the depositor’s attention and that assented 
them. one these decisions was held that posting the rules 
the bank’s lobby was not sufficient make them binding the 
bank’s depositors. another decision was held that even print- 
ing the rules the bank’s deposit slips, favorite method pub- 
lishing rules this character, was not sufficient charge the de- 
positor with notice. The February article also referred cases 
wherein check, instead being deposited over the bank’s counter, 
sent the bank mail and acknowledged the bank 
slip bearing printed rules with reference the bank’s liability 
making collections. 


Rule relieving bank from liability paying stopped check. 
When depositor asks his bank stop payment check which 
has drawn means that the depositor some one with whom 
has dealt has been fault. And because this fault, which the 
bank was one way party, imposes upon the bank the burden 
keeping constant watch see that the check does not slip by. 
must difficult indeed, especially large bank, keep track 
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all the stopped checks and make sure that one not occasionally 
paid through inadvertence. only natural that bank should 
attempt protect itself from liability cases this kind secur- 
ing the depositor’s consent rule that the bank not held 
liable pays, through oversight, check which has ordered 
stopped. 

Most banks have printed forms for the use its depositors 
stopping payment their checks and these printed forms there 
usually statement the effect that the bank shall not liable 
the check paid through mistake. some this rule held 
the latter group cases the rule looked upon the courts 
attempt the part the bank just responsibility for 
its own negligence. 

one the passbook depositor contained printed stipula- 
tion ‘‘that the bank shall not responsible for the execution 
order stop payment check drawn; that the bank 
will endeavor exeeute such orders, but that liability shall 
created failure do, and that rule, usage custom shall 
construed such liability.’’ was held that this clause 
did not absolve the bank from the exercising ordinary care 
and that was liable customer, who had ordered 
check stoppeed, which order had been entered the books 
the bank, where the bank paid the through oversight when 
through the clearing house. Elder Franklin National 
Bank, Supp. 576. 

this case the court said: 


will observed that such agreement does not 
conditionally that for the failure observe the stop order the bank 
shall not lable, but invites the assent its depositors the 
engagement agreeing that will endeavor such orders. 
This most important qualification and was doubtless inserted 
assurance them that the bank would still exercise some 
the matter. Indeed searcely that any bank 
could obtain depositors any account under agreement that 
under should responsible for failure observe 
their directions, with respect the stoppage The defend- 
ant, will observed, did not refuse receive any such notices; 
indeed, the evidence the case shows that not only 
the right its depositors that regard, but also provided method 
registering such notices orders, assure the proper 
them the clerks, thus acknowledging the obligation 
which has assumed ‘endeavor execute such orders.’ 

the proper construction the language used the agree- 
ment are opinion that its fair import was that the defendant 
should not liable good faith paid the check that had been 
stopped, unless failed properly fulfil its agreement endeavor 
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with the depositor’s directions. other words, the 
promise make such endeavor necessarily imported the exercise 
the bank least ordinary care doing. Any other construction 
than this would not only render the engagement meaningless but also 
most injuriously misleading depositors. 

further agreed that the bank shall not responsible for 
the execution order stop payment check previously 
drawn; that the bank will endeavor execute such orders, but that 
liability shall created failure where the bank has 
exercised ordinary care that regard, and that rule, usage 
custom shall construed create such liability.’ 


the ease Levine Bank the United States, 229 
Supp. 108, appeared that the plaintiff was depositor the 
defendant bank. the plaintiff’s pass book was printed the follow- 
ing rule: 


depositor hereby expressly releases the bank from any lia- 
bility claim for the payment through inadvertence, negligence, 
errors otherwise, checks dated ahead upon which payment has 
been stopped. The depositor agrees sign stop payment orders upon 
form the bank and assent all terms thereon.’’ 


August 22, 1927, the plaintiff drew his check for $500 the 
order Orkand, and the following day gave stop order 
the defendant bank, signed him the form prescribed the 
bank, which provided that, in, consideration the acceptance the 
stop payment, released the bank from any liability whatsoever 
the event the payment the said check. 

The bank that the check was subsequently paid through 
its own negligence but pleaded that was released from any lia- 
bility the above rule. holding that this rule was invalid and 
was, therefore, not binding the depositor, the court said: 


find that the bank could not release itself from all forms neg- 
this against policy, and further not believe 
that there consideration for such release, the drawer un- 
certified check can revoke his order for the payment same any 
time before paid certified the bank, and has right 
pay the funds the drawer after such notice. The bank had 
right release for itself for all forms negligence, con- 
dition precedent its acceptance such stop order, because was 
act was already legally bound perform.’’ 


There are other cases which bank has been protected from 
liability paying stopped check provision that effect 
the stop payment order signed the depositor. One such instance 
found Massachusetts case, Tremont Trust Co. Burack, 235 
Mass. 398, 126 Rep. 782. 
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this case appeared from the evidence that the drawer 
requested the drawee bank stop payment the check. 
the request the bank signed card, which contained printed 
stipulation that agreed not hold the bank liable ‘‘on account 
payment contrary this request the same occur through in- 
advertence Through oversight the bank paid the 
and the payment overdrew the account. action the 
bank recover the account the overdraft from the depositor the 
question presented was whether the bank was protected 
bility, paying the check contrary the depositor’s order the 
agreement which the depositor signed. was held that was com- 
petent for bank against liability this kind and that 
the agreement signed the depositor exonerated it. 

The court deciding the case observed that was unable see 
anything illegal, anything opposed policy, stipula- 
tion agreement which relieves bank from the 
results the mere inattention, carelessness, oversights, mistakes 
its employees. 

The agreement signed the depositor this case was the 
form follows: 


Tremont Trust Company Boston, Mass., will please stop 


payment the above check. The undersigned agrees 
hold the Tremont Trust Company harmless for said amount and for 
all expenses and incurred account refusing payment 
said check and further agrees not hold the Tremont Trust Com- 
pany liable account payment contrary this request same 
occur through inadvertence 


the other side the card was the following provision: 


Tremont Trust Company receives this request with the under- 
standing and upon the express condition that will use the best 
methods known prevent oversight but shall 
not any way liable for its act should said check paid 
the course its 


This would seem good form for other banks follow, 
least Massachusetts. 
deciding favor the bank the court said: 


the record two decisive questions are presented: (1) 
the terms the agreement include negligence? and (2) illegal 
for bank contract against the negligence its employees fail- 
ing stop the payment check after receiving order stop 
its payment? The word inadvertence the printed agreement em- 
braces the effect inattention, the result carelessness, being 
inadvertent, inattentive, heedless. The word ‘accident’ used the 
sense happening event without the the 
will the person whose agency was manifest the 
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quoted words were intended exonerate the bank from the kind 
negligence shown the record, and are unable see anything 
illegal, anything opposed policy, stipulation agree- 
ment which relieves bank cireumstanced from the results the 
mere inattention, carelessness, oversightedness, mistakes 
employees.’’ 


Stopping payment act courtesy. The stop payment 
forms used some banks contain the statement that the depositor 
asks that his check stopped merely act courtesy only 
the part the bank and releases the bank the event payment. 
Some courts have held stipulations this kind invalid and not bind- 
ing the depositor, pointing out that depositor has legal right 
direct the bank not pay certain check and that the bank, com- 
plying with this direction not doing act courtesy but perform- 
ing duty which owes the depositor. Such clause was held 
not binding depositor the case Hiroshima Bank Italy, 
Cal., 248 Rep. 947. 

Plaintiff having drawn check the defendant bank and wish- 
ing have payment stopped, signed stop order which contained 
these words: 

undersigned makes the foregoing request act 
courtesy only, and hereby indemnifies you against, and releases you 
with. 


The bank nevertheless paid the check and, when sued the 
plaintiff, relied the stop order defense. The court held that 
stop order, containing such clause the one above quoted 
void against policy and that the defendant bank was liable 
the plaintiff for the amount the check. 

This what the court had say about stop order this kind: 


not necessary state that compliance the defendant 
with direction stop payment the check not law merely 
act courtesy. bounden duty bank, when notified 
stop payment, use all reasonable efforts comply with the 
directions given. Compliance with one’s obligations, while possibly 
courteously performed nothing more less than doing what one 
under obligation do. 

the case bar, immediately upon receipt verbal notice 
stop payment the check the plaintiff became the legal duty 
the defendant comply therewith. The matter the subsequent 
writing can best held nothing more nor less than additional 
identification the check, upon which notice stop payment was 
given being given. The wording the stop notice which the 
plaintiff was induced sign the manner shown the evidence, 
releases the defendant from all liability however negligent other- 
wise. other words, simply purports eliminate all the pro- 
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visions section 1668 the Civil Code, and leaves the defendant 
free follow the directions the stop notice not its 


Section 1668 the California Civil Code referred above pro- 
vides that all contracts exempting person from responsibility ‘‘for 
his own fraud willful injury the person property another, 
violation law, whether willful negligent, are against the 
policy the law.’’ 

Section 1670 the Code provides that contracts undertaking 
limit liability for damages are void. exception made 
where damages would ineapable difficult ascertainment. 
Referring this provision connection with the present case the 
court said: 


such writing purporting relieve the defendant from all 
liability responsibility, against policy, requires 
argument. Under the provisions section 1670, Civil Code, 
attempt had been made limit the liabilitv the bank fixing 
definite sum money, would have been void, because the injury 
the plaintiff, reason the negligence the defendant readily 
eapable ascertainment, wit, the amount money wrongfully 
paid out, theretofore deposited the plaintiff. Thus the defendant 
and the plaintiff could not under the law execute vaild contract 
limiting damages account negligence the defendant 
definite sum, not very well see how the defendant could secure 
valid release all liability account subsequent negligent 


this appeared that the depositor was Japanese, unable 
read the English language and signed the order the request 
the bank without being apprised its contents. 

Another this kind Grisinger Golden State Bank 
Long Beach, Cal., 268 Pac. Rep. 425. the plaintiff agreed 
pay company commission $1,500 for the company’s 
deposited with the company his postdated check for $1,500. Later 
evident that the company would unable secure the 
loan for the plaintiff and the plaintiff thereupon notified the de- 
fendant bank which the check was drawn not pay the check 
when presented. the request the bank signed order 
the following form: 


State Bank Long Beach, Long Beach, Calif.: Stop 
payment check drawn Grisinger, No. dated Sep- 
tember 8th for $1,500.00. Favor Date stopped 9/8 /23. 
Time ask this act courtesy only and hereby 
release you from any liability case payment nonpayment.’’ 


When the check was presented the bank caused stamped 
upon the face ‘‘Payment stopped, September 1923.’’ Notwith- 
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standing this the bank paid the check later the same day. The 
decision does not indicate just how the check came paid but 
probably was due the part somebody the 
bank. The court held that the order which the plaintiff signed 
reciting that requested the bank stop payment his check, 
courtesy, did not relieve the bank from liability paying 
the check. 

The opposite conclusion was reached Pennsylvania case. 
here appeared that the plaintiff, who had drawn check against the 
defendant bank, received information that was lost. Relying 
this information went the bank upon which was drawn 
order payment stopped. That bank required him sign agree- 
ment reading follows: ‘‘Stop payment check number 
dated the order Date Stopped 
consideration therefor, release the State Bank Philadelphia from 
any liability thereof, the event payment the 
said check error the part the State Bank Philadelphia, 
should any check drawn returned insufficient, hereby 
release the State Bank Philadelphia, from any and all lability 
therefor and account thereof. Account No.’’ 

The plaintiff after signing this order issued the payee the 
stopped second check, which was larger than and 
the amount the first check. The payee cashed both the checks 
which overdrew the plaintiff’s Thereafter subsequent check 
the plaintiff’s was dishonored and thereupon brought suit against 
the bank for damages. The court finding favor the bank 
said, ‘‘We see reason why, under the circumstances the ease, the 
plaintiff should not bound the terms the stop payment order. 
not say such order would protect bank under all 
think does this The court continued, ‘‘The 
plaintiff was not required use the form order but since chose 
writing ask the bank stop payment act courtesy and 
not matter right, cannot now complain the bank re- 
lieved from liability reason the terms the order which 
Cohen State Bank Philadelphia, Pa. Super. Ct. 40. 


(To continued) 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


DRAWER NOT DISCHARGED FROM LIABILITY 


McIntyre Live Stock Shipping Association, Kansas City, Missouri, 


The fact that check forwarded for over cir- 
cuitous route and refused presentment because the in- 
the drawee bank will not discharge the drawer from 
liability the payee. 

Where bank receives for check another bank 
the same town the fact that waits until four o’clock the 
afternoon before making presentment when the check refused 
because the insolvency the drawee will not discharge the 
drawer from liability the payee. 

collecting bank having several checks the same bank need 
not present them singly but may present them all once. The 
fact that they are refused because the drawee’s insolvency, will 
not discharge the drawer from liability the payee although the 
drawee had hand enough pay part the checks. (See 
editorial discussion this case the front pages this issue.) 


Action Lawson against the Live Stock Shipping 
sociation and others. Judgment for plaintiff, and defendants appeal. 
Affirmed. 

Wright Ford, Maryville, for appellants. 

Harvey and Cook Cummins, all Maryville, for re- 
spondent. 


ARNOLD, J.—This action recover dishonored check. 
Plaintiff farmer residing about five miles from Burlington Junction 
and about the same distance from the town Elmo, both Nodaway 
County, Mo. His banking connections were with the Farmers’ 
Merchants’ Bank Elmo, and received his mail rural route out 


similar decisions see Banking Law Journal Digest (Third 
Edition) § § 1070, 1077. 
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Burlington Junction. Defendant association voluntary live 
stock shipping association, organized not for profit, with headquarters 
Burlington Junction. Its business, charge one Miller, 
consisted shipping live stock market for its members and others. 
For its service small fee was charged cover expenses. Plaintiff 
was not member the association and was not interested it. 
The manager defendant knew plaintiff had hogs ready for market 
and solicited the shipment thereof. 

appeared that after some negotiations was agreed that de- 
fendant association might ship the hogs, and, pursuant such agree- 
ment, May 17, 1926, head hogs belonging plaintiff were 
shipped market and sold, the proceeds thereof being returned 
defendant association and deposited its with the North- 
western Bank Burlington Junction, the bank used said associa- 
tion for its banking facilities. shipping bill and check for $1,- 
297.50 were sent plaintiff mail the manager, Miller, pay- 
ment for the hogs. Said check was dated May 18, 1926, and drawn 
the Northwestern Bank Burlington and signed 
Miller, manager defendant association. The shipping bill which 
accompanied the check showed that plaintiff had been charged freight, 
yardage, feed, and commission. There were also two items with which 
plaintiff was charged which went the association, wit, ‘‘home ex- 
pense, and ‘‘sinking fund, The check involved 
this litigation represents the net returns plaintiff the shipment. 

The check went out from Burlington Junction May 19, 1926, 
about m., rural delivery, was delivered plaintiff’s home, 
and received him that day. The following day plaintiff de- 
posited the check his the Farmers’ Merchants’ Bank 
Elmo, and the evidence shows the check was handled the usual 
way. the day its deposit the bank Elmo mailed its 
correspondent, the First National Bank Maryville, and due 
course this bank sent its correspondent, the First National Bank 
St. Joseph., which sent the First National Bank Bur- 
lington where was received Monday, May 24, 1926. 
the afternoon that day the last-named bank presented the check, 
together with number others amounting all about $10,000, 
the drawee bank Burlington Junction and demanded for 
the whole amount. separate presentation was made plaintiff’s 
check. Payment was refused the drawee bank for lack funds, 
and the following morning the Northwestern Bank Burlington 
failed open its doors. 

the time the presentation, above stated, defendant had 
deposit and its the sum $1,618.83, the Northwestern 
Bank, and the bank had its vaults the time more than $2,500 
shown evidence that defendants filed claim against 
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the bank for $1,618.63, the amount deposit the credit 
the association the date the bank closed its doors, and said claim 
was allowed. The by-laws defendant association were introduced 
evidence. Plaintiff brought this action against defendant associa- 
tion and certain individuals who were officers and members thereof 
recover the amount the check involved herein. After the trial 
was progress, the parties agreed waive jury, the jury was dis- 
charged, and the trial proceeded the court alone. instructions 
declarations law were asked given. Judgment was for plain- 
tiff for the full amount claimed. motion for new trial was in- 
effectual, and defendants have appealed. 

The petition alleges delivery defendant association the hogs 
question, that the hogs were sold for the net price $1,297.50, 
and that plaintiff has never received this amount and asks judgment 
therefor. Defendants filed demurrer the petition upon the 
grounds, first, that there defect parties defendant, that 
appears the face the petition that there are other necessary 
parties defendant not named therein; second, that the petition fails 
state facts sufficient constitute cause action against the 
defendants. 

The demurrer was overruled, and defendants answered, making 
general denial all allegations the petition after admitting they 
were members voluntary association organized for the purpose 
shipping live stock market for themselves and other persons. 
The answer further alleges that said Live Stock Shipping Association 
was voluntary association, organized for the purpose shipping 
live stock market for themselves and other persons; that was 
organized purely for the purpose convenience and accommodation 
and received profit from its transactions and made charge for 
services other than such were sufficient cover expenses load- 
ing and shipping; that its by-laws provided, and was 
tween the association and plaintiff, that the association should receive 
stock owned plaintiff and ship the said stock the market St. 
Joseph, Mo., receive the returns therefor, and make such disposition 
thereof plaintiff might that pursuance this agreement 
and understanding the shipping association, May 17, 1926, did 
receive for shipment head hogs, the property plaintiff, to- 
gether with hogs other parties the vicinity Burlington 
tion, the whole number received being sufficient make 
that the hogs were shipped St. Joseph, Mo., and there sold the 
Farmers’ Union Live Stock Commission Company and that com- 
pany sold and the returns sent the defendant association and re- 
ceived the morning May 19, 1926; that was agreed 
between plaintiff and defendant association that the latter should 
divide the receipts among the various shippers pro rata; that check 
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should mailed plaintiff for his share; that was agreed and 
understood the returns should sent the Northwestern Bank 
Burlington Junction, Mo., and that the check payment for plain- 
tiff’s share should drawn said bank; that pursuant such 
agreement, defendant association, the morning May 19, 1926, 
mailed check plaintiff for his share the proceeds; that said 
check was received plaintiff the morning the same day; that 
said time defendant association had sufficient funds the drawee 
bank pay said check presentation, and that said funds still re- 
main said bank; that the said bank remained open for business and 
the check would have been paid upon presentation any time from 
and after the morning May 19, 1926, until the close banking 
hours May 24, 1926; that notice dishonor was given defend- 
ants any them, any one belonging the defendant asso- 
ciation; that the drawee bank suspended payment the morning 
May 25, 1926, and that totally insolvent; that defendants will 
suffer loss equal the full face value said check compelled 
make same good plaintiff. The answer further alleges that 
plaintiff has suffered any injury the same due his own 
lessness and negligence. 

The reply general denial. The first point urged appeal 
that all members the voluntary association must made parties 
defendant, and support this contention cite the case Bentley 
Hurley (Mo. App.) 299 604. examination find the 
cited case not point, for the reason that arose upon contest 
between members the association involved and not, here, be- 
tween the association and third party. Therefore not point. 

Defendants also cite Wiehtuechter Miller, 276 Mo. 322, 208 
39. This holds only that the real party interest must 
bring the action. There showing the case bar that 
tyre not the real party interest. Therefore the ruling that 
case does not apply. The Moore Stemmons, 119 Mo. App. 
162, also cited, was decided prior the enactment 
the present statute (section 1186, 1919), defining the manner 
service summons voluntary association. The Moore Case 
dealt only with that question. question raised the 
validity the service herein, the not point. our opinion 
the Bruns Drivers’ Union, ete. (Mo. App.) 242 
Williams Express Co., 195 Mo. App. 362, 191 1087, and 
O’Neal Brotherhood, 216 Mo. App. 212, 261 128, control 
the present case, and accordingly rule against defendants the 
point urged. 

next contended plaintiff was negligent presenting his check 
for payment. Maronde Vollenweider, 220 Mo. App. €7, 279 
774, where check was received October and presented 
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for payment October 26, was held there was negligent delay; 
that the mere fact that check was sent long and circuitous 
route was not evidence bad faith negligence. the present 
case the bank first deposit was the agent plaintiff, and the 
day the check was received said bank sent its correspondent 
bank Maryville, Mo. Under the ruling the Maronde Case, 
the bank was not negligent the plaintiff was not. the case last 
cited, the case bar, the facts are that the check was handled 
all other checks similar origin were handled. Winchester Mill- 
ing Co. Bank, 120 Tenn. 225, 111 248, (N. 
441. Defendants cite Holmes Roe, Mich. 199, 864, 
Am. St. Rep. 844. that case the manner conducting the busi- 
ness through the clearing house held have bearing. Our 
not follow that rule; the doctrine the ordinary course 
business recognized here (Maxwell Dunham [Mo. App.] 297 
94, 98; First National Bank Korn [Mo. App.]179 721), 
and follow these rulings. 

Appellant contends the First National Bank Burlington Junc- 
tion was negligent waiting until o’clock the afteroon the 
day which the check was received before presenting for pay- 
ment, and that such negligence should imputed plaintiff. 
think the presentation check the same day which 
received, long during banking hours that day, cannot 
considered negligence matter law. 

also contended that was the duty the First National 
Bank Burlington Junction present plaintiff’s check separately 
and demand payment thereon. authorities are cited support 
this position. The reasonable conclusion is, would not neces- 
sary for bank, when presenting list checks for payment, 
present each check separately and demand payment thereon. Such 
procedure, our opinion, would little short ridiculous. 
there were any checks the list those presented which the North- 
western Bank would pay, could have selected such from the list 
offered. Still pursuing the question negligence the part 
plaintiff the presentation his check the drawee bank for pay- 
ment, defendants their motion for rehearing, again attention 
the opinion the Springfield Court Appeals Koch 
Loan and Realty Co., 220 Mo. App. 396, 286 732, 
wherein held that where check was received payee the 
city town wherein the bank which was drawn located, 
must presented either the day received the following 
week day. casual reading, the opinion cited would seem 
squarely point, but analysis. The essential facts the 
two differ sharply. the Koch Case the plaintiff, living 
Joplin, Mo., was Springfield, Mo., and the course settlement 
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with defendant received check drawn Springfield bank. 
put the check his pocket and took Joplin with him. ex- 
amining the check decided was short approximately $11 being 
the correct amount. Thereupon returned the check mail the 
drawer, attention the error; the drawer returned the check 
explaining its correctness amount. The drawee then deposited 
his bank Joplin, which forwarded its Springfield cor- 
respondent for presentation, but when presented the drawee bank 
had suspended payment. The opinion held there was fatal delay 
presentation, owing drawee’s (payee’s?) negligence holding the 
check. 

the case bar the check was deposited for credit 
the bank Elmo the day following its receipt him through 
the mails. Defendants insist there analogy between the two 
cases this: That defendants’ agent Miller testified saw plaintiff 
the street Burlington Junction May 19, 1926, the day the 
check was mailed him; that asked had received 
the check and said had then his pocket. regard this 
conversation and whether was Burlington Junction the after- 
May 19th, plaintiff testified, ‘‘I think and then said 
had recollection being there that time, nor the con- 
versation testified Miller. whether not this was in- 
tended positive denial Miller’s testimony this point was 
for the court sitting jury. The court seems have accepted 
plaintiff’s testimony refutation Miller’s statement, and 
shall not disturb this finding. 1012, 203; Stotler 
Railroad, 200 Mo. 107, 138, 509. Defendants contend that 
the evidence shows was Burlington Junction within two 
hours after receiving the check drawn bank that town and 
that this was sufficient evidence bring the case within the rule that 
where check delivered the payee the same town where the 
drawee bank located, the check must presented not later than 
the following week day. not accept this sound reasoning. 

Maronde Vollenweider, supra, which also opinion the 
Springfield Court Appeals and the same learned judge the 
Koch Case above referred to, held that failure mail check 
immediately the bank which drawn was not negligence. 
Under section 972, 1919, the payee the check who forwarded 
bank for where went through regular clearing 
channels, was held not have been remiss any particular. 
applying the rules just stated the case bar, are unable 
say that plaintiff was guilty negligence matter law. 
find conflict the holdings the Springfield Court Appeals 
the Koch and Maronde. 

There being reversible error record, the judgment affirmed. 
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INDORSER HELD LIABLE THOUGH UNAU- 
THORIZED GUARANTY PLACED OVER 
HIS SIGNATURE 


Commerce Securities Corporation Congleton, Court Civil Appeals 
Texas, Rep. (2d) 803 


The plaintiff, holder due course, sued the defendant 
the indorser promissory note. The defendant contended that 
was not liable for the reason that after his indorsement there 
was stamped the back the note over his signature obliga- 
tion guaranty, thus materially altering the instrument his 
prejudice. was held that the defendant was liable his in- 
dorsement according its original tenor, notwithstanding the un- 
authorized guaranty clause placed over his signature. was 
further held that the placing the guaranty the note was 
not material alteration the defendant because was 
way prejudiced thereby. The reason why was not prejudiced 
was that the note contained express waiver presentment and 
notice default, and because this waiver the defendant’s 
liability was the same that guarantor. The difference be- 
tween indorser and guarantor that the indorser entitled 
have demand made upon the principal maturity and re- 
ceive notice default payment unless there express 
waiver demand and notice, whereas guarantor not entitled 
have demand made for payment nor notice default unless 
there express provision therefor. 


Action the Commerce Securities Corporation against 
Congleton. Judgment for the defendant, and the plaintiff appeals. 
Reversed and rendered. 

Payne, Dallas, for appellant. 

Coombes Coombes, Dallas, for appellee. 


LOONEY, Securities Corporation, holder due 
sued Congleton, indorser, promissory note ex- 
ecuted O’Leary, payable the order Quality Motor Co., 
partnership, and transferred the latter plaintiff. The defendant 
sought avoid liability the ground that, after his indorsement, 
there was stamped the back the note, over his signature, 
obligation guaranty, thus materially altering the instrument, his 
prejudice. 

The case was tried jury, and, answer special issues, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 76. 
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found that defendant’s indorsement was based consideration re- 
ceived him, and that the language, ‘‘for value received, all rights 
and title this contract, the property described herein, and the 
mortgage securing the same, are hereby transferred and assigned, 
and full payment the obligation guaranteed the Commerce 
Securities was placed the note above the signature 
defendant, after his indorsement, without his knowledge consent, 
and that same was never ratified him. 

these findings and the facts otherwise, the court rendered judg- 
ment for defendant, from which plaintiff appealed, and urged the fol- 
lowing grounds for reversal: First, that, plaintiff was holder 
due course, and having knowledge the alleged alteration nor 
having participated therein, was entitled recover against defendant 
indorser,.that being the original tenor his obligation; and, 
ond, that the language placed over his signature was not fact 
material alteration the instrument, nor was prejudicial de- 
fendant within the meaning the Negotiable Instruments Act. 

Section 124 article 5939, 1925, the Negotiable Instru- 
ments Act, reads follows: 


negotiable instrument materially altered without the 
assent all parties liable thereon, avoided, except against 
party who has himself made, authorized assented the alteration, 
and subsequent indorsers. When instrument has been materially 
altered and the hands holder due course, not party 


the alteration, may enforce payment thereof according its 
original 


Defendant was sued indorser and not guarantor; hence, 
under the provisions the statute just quoted, was liable the 
obligation had assumed according its original tenor, notwith- 
standing the unauthorized guaranty clause placed over his signature. 
Bank, ete., Knox, Burchard Co., 135 Minn. 171, 160 
667, and authorities there cited. 

The alleged alteration the instrument could not have prejudiced 
defendant; for, before stated, his liability the original 
tenor the obligation was that indorser, whilst the language 
placed over his signature constituted that guarantor. The differ- 
ence between the status indorser and that guarantor 
that the indorser entitled have demand made upon the principal 
maturity, and receive notice default payment, unless this 
expressly waived, but guarantor not entitled have demand 
made for payment, nor notice default, unless expressly provided 
for. Carpenter, Tex. Civ. App. 108, 132 981; 
Childs Suretyship and Guaranty, 11, §14; Daniel Ne- 
gotiable Instruments (4th Ed.) vol. 787, 1754. the note 
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question contained express waiver presentment and notice 
default, defendant’s liability assimilated and truth the 
same that guarantor. follows, therefore, that the alleged 
alteration was not material him because was sense 
prejudiced thereby. 

obvious that the change wrought the law the above- 
quoted provision the Negotiable Instruments Act, whereby holder 
due course altered instrument may recover according its 
original tenor, necessarily limits the operation the first clause 
such alterations are prejudicial non-assenting party. 

The record discloses that plaintiff, authorized the mortgage, 
took possession the automobile, stored it, and was diligent efforts 
sell for good price; that defendant was notified and afforded 
reasonable opportunity protect himself against what might 
considered sacrificial sale, but took action. The was sold 
plaintiff the only bid received, wit, for the sum $10, 
which was less than plaintiff had paid storage charges for its 
preservation. 

From the findings the jury and the undisputed facts, are 
the opinion that the court should have rendered judgment favor 
plaintiff for the full amount the note, principal, interest, and at- 
torney’s fees, and that our duty render such judgment 
should have been rendered. therefore ordered that the judgment 
below and hereby reversed, and that judgment here rendered 
for plaintiff against defendant for the full amount the note, prin- 
cipal, interest, and attorney’s fees, and all costs this and the court 
below. 

Reversed and rendered. 


FEDERAL RESERVE BANK SUBJECT USUAL 
RULES LAW COLLECTION 
TRANSACTIONS 


Carson Federal Reserve Bank New York, New York Supreme 
Court, 231 Supp. 231 


Federal Reserve Bank may, transactions with nonmember 
banks, place itself the position owner negotiable paper 
and such bank, and may charged with unlawful 
preference such 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 411, 413. 
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Action William Carson and others, trustees bankruptey 
Leonard Zartman and another, individually and copartners 
doing business under the firm name Zartman Co., against 
the Federal Reserve Bank New York. defendant’s motion for 
new trial the judge’s minutes after verdict for plaintiff. De- 

Mason, New York City (Harris, Beach Matson, 
Rochester, counsel), for the motion. 

Sutherland Dwyer, Rochester, opposed. 


RODENBECK, J.—While the Federal Reserve rules and regula- 
tions may provide that Federal Reserve bank will act only 
agent the bank from which receives checks for collection, and will 
assume liability, except for its own negligence and its guarantee 
prior indorsements, still, disputes with nonmember banks, 
involved, the laws relating the title negotiable instruments and 
the decisions thereon, and preferences bankruptey, apply, and 
where the facts relation the preference are such raise 
issue the title the paper, the question one for jury, and 
passed upon matter law, upon the theory that any 
transaction between members the Federal Reserve System, with 


reference checks and other negotiable instruments, must assumed, 
matter law, one agency for collection. 
Where checks, indorsed without restriction ‘‘to the order any 


bank banker trust are deposited with bank, which 
indorses them similarly, without restriction, and deposits them with 
the Federal Reserve bank, the latter acquires title thereto, 
comes, presumptively, the owner thereof (Negotiable Instruments 
Law, 60), and evidence that, under the general usage banking, 
and under the rules and regulations the Federal Reserve Board 
Federal Reserve Bank, the indorsements are for collection only, raises 
question for jury the effect the indorsements. 
Upon that question the jury may consider drafts given the Federal 
Reserve Bank payment for such checks. The invalidity, under the 
Bankruptey Act (11 USCA), payments made insolvent bank 
upon such checks and drafts, depends upon the finding the jury 
the ownership the checks and drafts, and the relation the 
Federal Reserve bank creditor agent the transaction. ‘‘A 
preference involves, necessity, the relation debtor and 
Taylor Carraway (D. C.) 282 876. 

The question intent thus arises and this question one for 
National Park Bank New York Seaboard Bank, 114 
28, 632, Am. St. Rep. 612, the court said: ‘‘The 
plaintiff claimed that the entry made the defendant its books 
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the the Eldred Bank, upon the receipt the draft, proved 
that belonged the defendant, while the defendant claimed that the 
restrictive indorsement the draft the Eldred Bank prevented 
any change title and simply created agency for 
question fact thus arose the intention the parties the 
transaction, determined considering their words and acts, 
their course business and all the surrounding 

seems, therefore, that the evidence presented the trial this 
case raised issue the ownership the checks and drafts 
question, and the position the Federal Reserve bank, 
the Zartman Bank, therefore question fact for the jury. 

ordered. 


OWNER CHECK NOT PREFERRED CREDI- 
TOR COLLECTING BANK 


Dickson First National Bank Buffalo, United States Circuit 
Court Appeals, Fed. Rep. (2d) 411 


The plaintiff deposited two checks bank which kept 
his checking account, and that bank forwarded the checks for col- 
lection the defendant bank. When the defendant presented 
the checks the drawee bank the accounts between the defendant 
and the drawee were adjusted and draft was given the defend- 
ant for the balance. This draft was forwarded Federal Re- 
serve Bank and deposited the credit the defendant bank. 
The entire the defendant bank the Federal Reserve 
Bank was then applied its indebtedness the Federal Reserve 
Bank. The defendant became insolvent and the plaintiff sought 
have his claim for the amount the checks treated preferred 
against the assets the defendant bank. The plaintiff based 
its preference the ground that the defendant was 
its agent and that fiduciary relationship existed between the 
plaintiff and the defendant the proceeds the checks constituted 
trust fund. was held that the relationship between the plain- 
tiff and the defendant was that and debtor and not 
fiduciary relationship. was further held that even fiduciary 
relationship existed the plaintiff was not entitled preference 
for the reason that the proceeds the checks did not increase 


the assets the defendant bank but merely decreased its in- 


debtedness. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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Action Dickson against the First National Bank 
Buffalo, Okl., and the receiver thereof. Judgment for defendants, 
and plaintiff appeals. Affirmed. 

John Hildreth, Guthrie, Okl., and Hart, Glenn Por- 
ter, and Enos Hook, all Wichita, Kan., for appellant. 

Sturgis and Wilford Hill, both Enid, Okl., for ap- 
pellees. 


DAVIS, District action equity, brought 
Dickson, citizen Kansas, against the First National Bank 
Buffalo, Okl., and Carl Nelson, the receiver said bank, the 
Court the Western District Oklahoma. Judgment was 
entered favor the defendants, and the case has been brought 
this court appeal. The parties will designated the court 
below. 

The case was submitted the court agreed statement 

That December 1924, one Myles executed two checks, 
drawn the Central State Bank Buffalo, aggregating $2,- 
007.50, payable the Railroad Building, Loan Savings Associa- 
tion. The plaintiff the owner these checks and deposited 
them December 1924, his checking account the Fourth Na- 
tional Bank Wichita, Kan. Thereafter the Fourth National Bank, 
the usual course, forwarded the checks for the de- 
fendant bank. These checks, with other items, reached the defendant 
bank from the Federal Reserve Branch Bank Oklahoma City 
December 11, 1924. the same day the defendant bank took both 
the checks, together with other items for collection, totaling $5,- 
196.77, the Central State Bank Buffalo, Okl., and received there- 
for items the defendant bank the sum $1,008.02, and draft 
for the balance, $4,188.75. This draft was forwarded the defend- 
ant bank the Federal Reserve Bank Kansas City, and collected 
and the account the defendant bank. The defendant 
bank was indebted the Federal Reserve Bank Kansas City the 
sum $188,977.19, reason rediscounts, taken under contract 
whereby the Federal Reserve Bank was authorized charge any 
such paper the account the defendant bank, whenever the same 
due any paper which they deemed undesirable. The Fed- 
eral Reserve Bank Kansas City, December 13, 1924, charged un- 
desirable paper the account the defendant bank the sum 
$22,092.13, leaving balance the said Federal Reserve Bank 
the credit the defendant bank. 

was admitted that Myles, who drew the checks, had 
deposit the Central State Bank funds sufficient cover both checks, 
and that when presented they were paid the manner above stated. 
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also conceded that the defendant bank was insolvent December 
11, 1924, and that such was known the officers the 
said bank. The defendant bank was closed order the board 
directors December 1924, and defendant receiver took charge 
December 27, 1924. 

The plaintiff contends that, when the First National Bank 
Buffalo collected the proceeds the two checks, the transaction re- 
sulted the creation relation principal and agent between the 
plaintiff and the defendant bank; that this relation amounts law 
fiduciary relation, and that the defendant bank became trustee, 
and that the proceeds the checks constituted trust fund; that this 
trust fund was, the defendant, mingled with his own fund, and 
the entire amount insolvency went into the hands receiver; 
that this claim the plaintiff against the insolvent estate should 
treated preference and paid before general claims. 

The issue this case determined resort the principles 
the general commercial law, defined the Federal courts, in- 
dependent the state law the subject. Oates National Bank, 
100 239, Ed. 580. 

seems the well-established rule that, where the owner 
check deposits with bank and receives therefor, the re- 
lationship debtor and and not that principal and agent 
This relationship not affected the fact that upon dis- 
honor the check the bank upon which drawn may 
against the account the depositor. the recent case 
City Douglas Federal Reserve Bank Dallas, 271 489, 
Ct. 554, Ed. 1051, the facts were very similar those the 
ease before this court, and was there held: 


commercial paper indorsed without restriction bank 
delivers it, becomes the the bank; the bank becomes the 
owner the paper, and making the collection not the agent for 
the depositor. One who indorses check blank and de- 
posits his bank account cannot maintain action against an- 
other bank which the paper sent for collection, since, having sur- 
rendered his rights the paper, relationship exists between him 
and the bank which can made the basis recovery for 
its negligent acts.’’ 


was said: 


check taken bank, and the bank receives and 
places the amount the credit customer, the relation creditor 
and debtor between them subsists, and not that principal and 
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See, also, Thompson Riggs, Wall. 663, Ed. 704; Davis 
Elmira Savings Bank, 161 275, Ct. 502, Ed. 700. 

These cases seem conclusively indicate that the plaintiff not 
entitled treat the defendant bank having been its agent the 
handling the two checks with which are concerned this 
The defendant bank was the agent the institution which forwarded 
the checks for and stood fiduciary relation 
plaintiff. 

But, even the position were sustained this respect 
the authorities, would not entitled preference for an- 
other reason. When the two checks question were presented 
the defendant bank the Central State Bank Buffalo, the accounts 
these two institutions were adjusted and the balance was given 
the defendant the form draft. This draft was forwarded 
the Federal Reserve Bank Kansas City and deposited the 
the defendant. The entire balance the defendant bank the 
Federal Reserve Bank was applied its indebtedness 
Federal Reserve Bank. that the proceeds these two checks were 
satisfying defendant bank’s obligations the Central 
State Bank Buffalo and the Federal Reserve Bank Kansas 
City. The ultimate result was that the indebtedness the defendant 
bank was decreased the amount these two checks. The trans- 
action did not any sense result the assets the bank 
which were available for distribution creditors. grant plaintiff 
preference would not authorize him take from the assets 
something which rightfully belonged him reason his property 
being wrongfully added the assets, but would permit him 
take from the assets funds which belong other Since 
plaintiff contributed nothing the assets the defendant bank, when 
the failure portion his funds went into the receiver’s 
hands. The same situation has frequently been presented this 
Empire State Surety Co. Carroll County, 194 593, 
was said: 


claim preferential payment receiver out the proceeds 
the estate insolvent that clear proof made that the trust 
property its proceeds went into fund into specific 
identified piece property which came the hands the receiver, 
and then the claim can sustained that fund property only 
and only the extent that the trust property its proceeds went 
into it. not sufficient prove that the trust property its 
proceeds went into the general assets the insolvent estate and in- 
ereased the amount and the value thereof which came the hands 
the 
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the case Farmers’ National Bank Pribble, (2d) 175, 
this court held that: 


fact that the claimant’s property paid reduced the in- 
debtedness liability the insolvent corporation, that will pay 
larger percentage its debts, justifies lien its assets 
preference payment the cestui que trust (1) because such 
reduction indebtedness does not increase the property the value 
the property the insolvent; and (2) because the property the 
claimant used pay part the insolvent’s general indebtedness 
liability never goes into, and therefore cannot traced into, the 
property assets the insolvent which subsequently come into the 
possession the receiver.’’ 


The same doctrine has been announced other cases this 
State Bank Winfield Alva Security Bank, 232 847; 
Metals Nat. Bank Buchanan, (2d) 891. These 
cases conclusively hold that, establish preference, trust funds 
must traced into the assets insolvent estate. This situation 
not here presented. 

The court below entered the proper judgment, and will 
affirmed. 


BANK HELD NOT LIABLE FOR MISAPPROPRIA- 
TION ESTATE FUNDS 


Cocke’s Administrator Loyall, Supreme Court Appeals 
Virginia, 143 Rep. 881 


Loyall was appointed executor without security the 
estate Ellen Cocke. Subsequently was required give 
security his executor’s bond and the American Security Com- 
pany New York became surety thereon. Before the bond 
the security company was executed, Loyall misappropriated funds 
belonging the estate. did this drawing checks de- 
posit belonging the estate, depositing the checks two banks 
which were named payees, having the checks placed his 
and then withdrawing them. All these checks were signed 
Loyall executor. Loyall was subsequently removed executor 
and administrator appointed. The latter brought suit against 
the security company and the two banks which the checks had 
been deposited recover the amount misappropriated Loyall. 
was held that the company was not liable for any mis- 
appropriation made prior the execution its bond, view 


similar decisions see Banking Law Journal Digest (Third 
Edition) 347. 
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the provisions 281 the Code 1919 Virginia, pursuant 
which the bond was executed. was also held that the banks 
were not liable since was not shown that they participated 
the misappropriation the funds Loyall received any part 
the funds payment debts due them. 


Suit Cocke’s administrator and others against Loyall 
and others. From decrees favor defendants, complainants ap- 
peal. Affirmed. 

David Meade White, Richmond, and Gordon Gordon, 
Louisa, for appellants. 

Bibb, John Rhodes, Jr., and John May, all Louisa, 
for appellees. 


CAMPBELL, J.—This appeal from two decrees the cir- 
cuit Louisa County, and presents the following case: 

Mrs. Ellen Cocke departed this life March, 1925, without 
issue, leaving estate about $2,000. short time after the death 
Mrs. Cocke, Loyall produced before the clerk the 
court for probate paper writing purporting the last will and 
testament Mrs. Cocke, the terms which her estate, real and 
personal, was devised and bequeathed Loyall, and appointed 
her without security. objection being urged, the clerk 
admitted the purported will probate, and Loyall was permitted 
qualify executor without security. Immediately upon his qualifi- 
Loyall began administer upon the estate. 

Belle Brooking, claiming heir law Mrs. Cocke, 
appealed from the order and judgment the clerk admitting the 
purported will probate the circuit court; and, upon said appeal, 
assailed the alleged will forgery. While the appeal was pending, 
upon motion, Loyall was required give security his executorial 
bond, and the American Security Company New York became se- 
curity thereon. 

All matters law and fact were submitted the court which 
held that the said paper was not the last will and testament said 
decedent, and that she died intestate. Thereupon Trice was 
appointed administrator the estate the decedent, and found, 
upon investigation, that Loyall had embezzled least the sum 
$1,930.11, belonging the estate, and which, the time dece- 
dent’s death, was deposit the Union Bank Richmond. 

This fund was withdrawn from the Union Bank the following 
manner: One check, signed Loyall, executor, for the sum 
$1,608, was made payable the First National Bank Louisa; the 
other check, similarly signed, was drawn favor the Bank 
Louisa, for the sum $322.11. When collected, the proceeds from 
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these two checks were placed the credit Loyall the respective 
banks, and same appropriated him. 

The bill the instant case seeks hold the bonding company 
liable reason its suretyship the ground that: 

the terms the said order and bond the said Loyall and 
his said surety bound not only for the money which actually 


received the date thereof, but also for moneys which should 
have received due course 


the pleadings, and the petition for appeal, 
that the devastavit, the estate was committed the defendant dur- 
ing his executorship without security under the alleged will the 
said decedent; that say, while Loyall was acting under his sole 
bond before the clerk March 30, 1925, and before the court 
required him, give bond with security. The addi- 
tional bond was given Loyall August 10, 1925, with that de- 
fendant security. 

Section 281 the Code 1919, pursuant which the bond 
question was executed, reads follows: 

provided any subsequent statute, that any new bond, bond 
addition one already given, may required given any 
officer, fiduciary, any other person, such new bond, when re- 
quired, given and accepted, the sureties the former bond and 
their estates shall, except cases where otherwise expressly pro- 
vided, discharged from all liability for any breach duty com- 
mitted their principal after such new bond given and ac- 
such additional bond, when required, given and ac- 
the former bond shall continue and have the same 
effect all respects such additional bond had not been required, 
given, and accepted; except that such case the sureties the addi- 
tional bond shall jointly liable with the sureties the former bond 


for any breach duty committed their principal after such addi- 
tional bond was given and 


There merit the contention that the court erred dis- 
missing the bill the American Surety Company. The language 
the statute, ‘‘except that such the sureties the addi- 
tional bond shall jointly liable with the sureties the former bond 
for any breach duty committed their principal after such addi- 
tional bond was given and accepted,’’ plain that needs 
further than say that surety ‘‘additional 
bond’’ only liable for the peculations the principal committed 
after the execution said bond. 

Failing their efforts hold the surety company liable, com- 
plainants then sought recover the defendant banks. The allega- 
tions the bill upon which recovery based may thus epitomized: 
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(1) That the banks are liable, because their alleged knowledge that 
the fund involved herein was fiduciary fund; (2) that was the 
duty the defendant banks place this fund the Loyall 
his fiduciary, and not his individual, capacity. 

Defendants demurred the bill, the ground that failed 
state good cause action. This demurrer was sustained. 

Since the decision this court Bank Richmond Co., 
106 Va. 347, 152, which strictly followed long line de- 
cisions, the law has been settled that banks, their relations with 
depositors, are held rigid responsibility. Nowhere has been 
held, however, this court, that bank was either morals 
law trustee, general, its cash deposits. The relationship that 
exists between bank and its depositor that debtor and 
bank’s contractual duty discharged when securely keeps the 
money and pays the check order the depositor when properly 
presented. has right willfully arbitrarily refuse honor 
the demand depositor, and, does so, will liable for 
resultant damages. 

the other hand, has long been the law that, bank 
fraudulently participates the misappropriation funds under its 
eare, bank receives payment debt due from trust funds 
under its will render itself liable trustee otherwise. 
United States Fidelity Guaranty Co. Home Bank for Savings, 
Va. 665, 109; Daniel Neg. Inst. 1612-A. 

fraudulent the illegal disbursement Loyall 
charged against the banks; nor claimed that the banks received 
any part the fund payment any debts due them. 

The questions fraud and payments being thus eliminated, the 
question presented for our determination whether the defendant 
rendered themselves liable the complainants when they ac- 
cepted the from Loyall, under the detailed, and 
deposited the proceeds thereof his personal account. sustaining 
the demurrer the defendant banks, are the opinion that the 
action the trial court sustained the great weight English 
and American authority. The burden was the appellants estab- 
lish fraud upon the part the defendants honoring the checks 
Loyall, show that they derived pecuniary benefit from their 
dealings with him. This burden they refused assume when they 
failed allege fraud receipt pecuniary benefit. The fact that 
the checks bore some indicia trusteeship did not itself constitute 
the defendant banks inquisitors whose duty was inquire into the 
private affairs depositor ascertain whether was acting 
honest dishonest manner. 

The checks question, though signed executor, were payable 
the First National Bank Louisa and the Bank Louisa. 
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the ordinary course business they were placed, directed, the 
account the depositor. Relying upon the legal presumption that 
people are honest, the banks had right assume that between 


Loyall and the estate Mrs. Cocke the checks represented bona 
fide transaction. 


the rule contended for appellants were put into effect, every 
time the word ‘‘agent’’ appeared upon check draft 
would the duty the bank make inquiry. Discussing such 
rule, the court, United States Fidelity Guaranty Co. Home 
Bank for Savings, Va. 665, 109, said: 


place the burden supervising all such accounts upon 
bank deposit would unreasonable, and one which few institu- 
tions, any, would willing assume; indeed would un. 
bearable, and would many eases deprive all fiduciaries 


banking privileges, and work detriment estates and fiduciaries 


Morse Banks and Banking, 317, read: 


Duty Trust Fund—The banker cannot excuse his 
disobedience his orders, the due course business, 
setting that knew, had reason believe, that the cus- 
tomer’s order was given promotion unlawful purpose. For 
example, the banker not justified refusing honor the de- 
positor’s check because knows believes that the check ap- 
propriation funds person, for purpose, whom, for 


which, the depositor not lawfully authorized appropriate these 


Life Insurance Co. Va. American National Bank Rich- 


mond, Va. Law Reg. (N. 106, the rule stated the syllabus 
follows: 


Trust Bank. The mere fact that check payable 
agent such offered for deposit bank, and, direction 
the agent, his individual account, not sufficient 
the bank with notice fraudulent intent the agent mis- 


appropriate the trust fund and render liable for the default 
the fiduciary.’’ 


the leading case Grey Johnson, Eng. Ir. App. 
Cas. appears that executrix, check signed her such, 
payable mercantile firm which she was member, drew out 
the bank fund belonging the estate. Lord Chancellor Cairons, 
delivering his opinion, states the law thus: 


light and trifling grounds, grounds mere suspicion curiosity, 
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refuse honor check drawn their customer, even though the 
customer happens executor administrator. The law well 
stated that order hold bank liable for misapplication trust 
funds and for breach the trust, the bank must party the 


Numerous cases are cited appellants which seemingly sustain 
their contention. Most these decisions are based upon the leading 
ease Duckett National Mech. Bank, Md. 400, 983, 
84, Am. St. Rep. 513. This case, our view, does not 
sustain the contention made. unnecessary analyze this case, 
has been analyzed almost every decision subsequent thereto. 

Upon examination the other cases cited it.will observed 
that the banks were held liable because there was violation the 
contract deposit, the money was erroneously paid out. 

question similar the one under consideration was involved 
the case Empire Trust Co. Cahan, 274 Ct. 661, 
Ed. 1158, decided May 31, 1927, the Supreme Court the 
United States. With characteristic Mr. Justice Holmes 
completely covers the question that, for the convenience the 
profession, quote the full opinion: 


suit brought the respondent charge the petitioner 
with liability for the proceeds checks drawn upon the agents 
the Bank Montreal the Guaranty Trust Company, New York 
and deposited with the petitioner the respondent’s son. The re- 
spondent, Canadian lawyer, had accounts with the two banks named 
and 1916, gave his son power attorney draw checks upon 
them, both powers being general and with qualification the 
purposes for which such checks might drawn. Beginning July 
that year and from time time down October, 1918, the son 
drew checks signed with his father’s name himself attorney 
against his father’s two accounts, payable seventeen his own order, 
three the order the petitioner, and deposited them his own 
private account with the petitioner. All the checks but two were 
certified the Guaranty Trust Company accepted the other 
bank the might be. Subsequently the son drew out these 
funds and applied them his own use. The respondent did not 
the fraud until the end 1919, which time his son ab- 
The petitioner had knowledge that the son was mis- 
appropriating his father’s money and notice other than what was 
given the form the checks. The District Court and the 
Court Appeals for the Second held that notice sufficient 
charge the petitioner matter law and gave judgment against it, 
the Court Appeals adding interest the several items 
from the date when they were credited the son. (2d) 713. 
writ certiorari was granted this court. 271 653, 
Ct. 482, Ed. 1133. 

doubt the question is, was said the Court 
Appeals, question degree, like most questions the law; but 
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are opinion that the court below applied too strict rule 
ordinary business transaction. The court itself pronounced 
hard rule business ordinarily conducted,’ and seemingly adopted 
much because authority which felt bound because 
confidently thought the rule right. The petitioner had notice that 
the checks were drawn upon the respondent’s account, but they were 
what ground the petitioner could held bound assume that 
checks thus lawfully drawn were required held used for one 
purpose rather than another. the case checks drawn 
corporation not likely disburse except for corporate purposes there 
might stronger reasons for requiring bank its guard 
officer having power draw them deposited checks for consider- 
able sums his private account; but recently has been held other- 
wise the judicial committee the privy council. Corporation 
Agencies, Limited, Home Bank Canada, [1927] 318. And 
when the two parties are father and son, both mature years and 
good standing, secret limitations the power are pure matter 
speculation into which seems extravagant expect the 
bank inquire. The person reposing confidence the son was not 
the petitioner but the respondent, National Safe Deposit, Savings 
Trust Co. Hibbs, 229 391, 397, Ct. 818, Ed. 1241 
and himself tells that his confidence was unlimited. 
put his deposits absolutely into his son’s power, and the son, 
drew currency, might, could with saw fit. The 
notice the bank was notice only this relation the parties. The 
petitioner permitting the son draw out the money was permit- 
ting only what it, like the respondent’s banks, would have been 
bound allow even the deposit had been ear-marked trust. 
The form which the withdrawals took place does not appear. They 
might have been, like the deposits, checks the son’s own order. 
All that known that the respondent did not get the benefit 
them. But not place our decision upon that narrow ground. 
For addition what have said, the transactions went 
for over two years and the petitioner fairly might expect the re- 
spondent find out month two anything was wrong. 
Careful people generally look over their bank accounts rather fre- 
quently. 

very desirable that the decision the courts the United 
States and that the highest court the state where the business 
was done, should agree, was recognized the Circuit Court 
Appeals. The result which come restores that agreement, 
least when the checks are certified accepted the banks upon 
which they are drawn, was the here with all but two. Whit- 
1470. The certification did not import statement the certifying 
bank that, beside the right the son draw, established the power 
attorney, the purposes for which the checks were drawn were law- 
ful and were known the bank. the court remarks the case 
cited: ‘The transactions banking great financial centre are 
not clogged, their pace slackened, over-burdensome re- 


THE BANKING LAW JOURNAL 207 


The status present day bank has been admirably described 
the learned judge the lower court, Hon. Alexander Brown- 
ing. written memorandum filed with the record said: 


are essential factors modern business life. 
mendous and increasing proportion the business the country 
transacted through them. Their primary function guard not 
their depositors but their deposits, and the exercise this function 
they should held strict accountability. This required 
reason and law. this sphere their actions should 
measured the same rules measure the actions others. Any 
other standard would artificial, least discriminatory. Their 
usefulness would not extended, but they would hampered 
their proper sphere diverting their energies and requiring them 
act sureties for and overseers over those with whom they deal; 
nor does seem that any sound policy requires them so. 
hold them liable when they have received benefits nor violated 
any expressed implied, would measure their acts 
more stringent rules than are applied 


Upon the whole are the opinion that the should 
affirmed. 


Affirmed. 


PRESENTMENT CERTIFICATION NOT 
SUFFICIENT HOLD DRAWER 
CHECK 


Wachtel Rosen, Court Appeals New York, 164, Rep. 326 


Before the holder check can recover against the drawer, 
must show that the check was presented the drawee bank 
for payment. Presentment the bank for certification and 
the bank certify are not sufficient meet this re- 
quirement. 

NOTE: The opinion the Supreme Court this pub- 
lished the August, 1927, issue The Banking Law Journal, 
page 


Action Frieda Wachtel against Zara Rosen and another, 
executors the estate Arthur Wachtel, deceased. Order dis- 
missing the complaint the pleadings (129 Mise. Rep. 749, 221 
710) was affirmed the Appellate Division (223 App. Div. 416, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1062. 
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228 476), and plaintiffs appeal and certify question. Affirmed, 
and question answered. 


George Halperin and Daniel Katz, both New York City, for 
appellant. 

Sidney Davidson and William Stanley, both New 
York City, for respondents. 


POUND, J.—The complaint herein alleges that Arthur Wachtel, 
defendants’ testator, gave his check plaintiff, drawn the National 
Park Bank, and that such check was duly presented such holder 
for certification and certification refused. The complaint has been 
dismissed for failure state facts sufficient constitute cause 
action. appeal this court has been allowed ques- 
tion: ‘‘Does the complaint herein state facts sufficient constitute 
eause 

The question whether the refusal drawee bank 
certify check the request the holder amounts dishonor 
the instrument, the same the refusal acceptance bill ex- 
change other than check, that the holder may sue the drawer 
the check had been presented for payment and payment had been 
refused. 

The general rule that check right presentable only for 
payment, and that the bank under obligation certify, although 
may (Bradford Fox, Barb. 203, reversed other 
grounds 289; Minot Russ, 156 Mass. 458, 489, 
510, Am. St. Rep. 472), but urged that the Ne- 
gotiable Instruments Law has made contrary statutory rule the 
subject. controlling decision the point has been cited. 

321 the Negotiable Instruments Law (Consol. Laws, 
38) provides: ‘‘A bill exchange drawn bank payable 
demand. Except herein otherwise provided, the provisions 
this chapter applicable bill exchange payable demand 
apply 

Section 111 provides: ‘‘The drawer [of bill] drawing the 
instrument admits the existence the payee and his then capacity 
endorse; and engages that due presentment the instrument will 
and paid, both, according its tenor, and that 
dishonored, and the necessary proceedings dishonor duly taken, 
will pay the amount thereof the holder, any subsequent 
endorser who may compelled pay it. But the drawer may insert 
the instrument express stipulation negativing limiting his own 
liability the holder.’’ 

From these two sections argued that the drawer bill 
exchange known check engages that, due presentment the 
instrument will accepted, certified, although not questioned 
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that check is, generally speaking, presented only for payment and 
not for acceptance. 

the Negotiable Instruments Law, connection with the cer- 
tification checks, makes other provisions than those contained 
section 111 which impliedly exclude the construction which places 
upon the drawer check the undertaking that the bank will 
demand certify the check, the rule the common law has not been 
changed. 

Section 323 the Negotiable Instruments Law provides: 
check certified the bank which drawn the certification 

Section 324 provides: ‘‘Where the holder check procures 
accepted certified the drawer and all endorsers are discharged 
from liability thereon.’’ 

Section 325 provides: ‘‘A check itself does not operate 
assignment any part the funds the the drawer with 
the bank, and the bank not liable the holder, unless and until 
accepts certifies the 

These provisions indicate that the common law checks has not been 
the statute. When the bank certifies check the request 
the holder, new obligation created. The drawer and all the 
indorsers are discharged from liability thereon. When bill ex- 
change accepted, the drawer not discharged. Neg. Inst. Law, 
supra. section 321 find the 
which qualifies section 111. 111 does not apply certified 
check, and section 324 does not apply the drawer bill ex- 
change other than check, far the engagement the drawer 
pay concerned. Certification differs effect from mere acceptance 
bills other than checks, that not added obligation but 
substituted obligation. Although section 323 provides that ‘‘certifica- 
tion equivalent acceptance,’’ the meaning merely that cer- 
tification synonym acceptance. does not mean that the same 
ordinary bill exchange. The check the 
bank equivalent payment. When the holder check sees fit, 
instead receiving the money, take the obligation the bank for 
payment, the transaction the same effect drew the money 
and then bought the bank’s obligation with it. 

unable discover any justification necessity for reading 
into the Negotiable Instruments Law any change the existing rule. 
would have been simple provide, such had been the legislative 
purpose, that the refusal bank certify check when presented 
the holder amounted the dishonor the check, that 
should the duty bank pay certify check present- 
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ment. Nothing the Negotiable Instruments Law necessarily alters 
this rule. 

The order appealed from should affirmed, with costs, and the 
question certified answered the negative. 


BANK NOT LIABLE FAILING HONOR 
CHECKS 


Bradshaw National Bank South Carolina, Supreme Court 
South Carolina, 145 Rep. 417 


savings depositor arranged with bank draw checks 
against the savings account pay hospital bills for his son. 
was held that the bank was not liable damages for subsequently 
refusing pay the depositor’s checks, which were not drawn 
against the savings department and were not payable the hos- 
pital the son. 


Action Bradshaw against the National Bank South Caro- 
lina, based failure pay checks drawn plaintiff the de- 
fendant bank. From judgment for defendant, plaintiff appeals. 
Affirmed. 

Jennings, Spartanburg, for appellant. 

Purdy Bland, Sumter, for respondent. 


WATTS, was action for damages, based 
failure pay two checks drawn the plaintiff the defendant 
bank. The complaint contains two causes action, and demand 
made for actual and punitive damages. the conclusion the testi- 
mony the plaintiff, motion was made for nonsuit, which was 
refused. The plaintiff sought, the cross-examination, examine 
Mr. Rowland, the the bank, concerning matters which took 
place between him and the plaintiff, Mr. Rowland’s residence, some 
time after the checks had been dishonored, and sought put 
evidence letter written after that time, Mr. Rowland the 
plaintiff. Over the objection the plaintiff, the testimony and the 
letter were held incompetent. the conclusion the testi- 
mony, the court directed verdict favor the defendant, and 
from these rulings this appeal taken. 

Under the plaintiff’s evidence says: 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1016. 
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went the first window and introduced myself the man 
there, and said his name was Yates. took out the passbook and 
handed him, and told him was expecting have draw 
some checks that account. told him had brought boy 
the hospital, and was expecting have draw some checks 
that account. took the book and looked and said, ‘All right, 
Mr. Bradshaw, will glad take care that for 


Mr. Yates, the teller, denied that there was any such arrangement 
made, any such agreement had with the plaintiff, and says that 
the time alleged was two weeks’ vacation. did not see 
the plaintiff, and states that passbooks were handed bal- 
anced, the last March, the last June, the last September, and 
the last December, and that this was the custom. Mr. Yates says 
that have drawn check the savings account, should have been 

Even admitting that made the arrangement with Yates that 
testified to, yet not entitled recover, because the checks pre- 
sented were not drawn the savings account; the savings account 
days’ notice was required. That notice could waived the 
bank. The plaintiff says told Yates that brought his boy the 
hospital and that expected draw that account and handed 
his book Yates. Plaintiff did not draw any checks the savings 
account defendant bank, nor did draw any check pay the 
hospital. 

When checks were presented drawn the bank and not the check 
required the bank the savings department payable, not his 
boy the hospital, but some one else, there was noncompliance 
the rules the bank, and the bank had the right refuse cash 
the checks, because they were not drawn the savings department. 

The exceptions are overruled and judgment affirmed. 


CARTER, concur affirming the judgment 
this ease for the reason that, under view, the only reasonable 
inference drawn from the plaintiff’s testimony, when construed 
most favorably his behalf, that Mr. Rowland, the de- 
fendant bank, agreed pay plaintiff’s checks out plaintiff’s sav- 
ings account for the purpose meeting hospital expenses for his son, 
and that the checks issued the plaintiff were not for that purpose. 
savings account not checking account that can drawn 
will, and, while the bank under agreement may waive the rules 
governing such account, alleged and testified plaintiff, the 
agreement must strictly construed. Under the agreement testified 
plaintiff, our view plaintiff’s testimony, the bank 
was under obligation pay checks issued plaintiff except for 
hospital purposes, and there being proof that the checks question 
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were issued for that purpose, the defendant was entitled direction 
verdict. 


BLEASE, (dissenting).—I regret exceedingly that find my- 
self disagreement with the announced the Chief 
Justice his opinion this cause. think the judgment below 
should reversed, and the case remanded for new trial, and will 
state, briefly, reasons therefor. 

reviewing the action the presiding judge directing ver- 
dict favor the defendant bank, are required view all the 
evidence and all the inferences which may drawn therefrom 
favor the plaintiff. are not pass upon the the 
witnesses, and express opinion the direct conflict made 
the testimony the plaintiff and that Mr. Yates, the teller the 
bank, who testified for the defendant. 

undisputed that the plaintiff had with the savings 
department the bank, and that had other account. Under the 
agreement made the plaintiff and the defendant, when the money 
was deposited, the plaintiff could not withdraw any the deposit 
until days’ notice his desire withdraw had been given the 
bank, unless the bank waived the required notice. And order 
make withdrawals, the plaintiff had present his passbook, that 
the withdrawals could entered thereon. There was rule 
agreement, far the testimony shows, that required the plaintiff 
mark his checks. The testimony showed 
that the only checks furnished the bank the plaintiff for plain- 
tiff’s use withdrawing his funds were checks which did not indicate 
that the words ‘‘savings were written the checks 
order for them the bank. 

While the plaintiff was compelled give the bank days’ notice 
before could withdraw any his deposit, the bank could waive 
that notice, and one the issues the cause was whether not the 
bank did waive such notice. this point, the plaintiff testified 
follows: 


took out the passbook and handed him (Mr. Yates, the 
teller), and told him that was expecting have draw some 
checks that told him that brought boy the 
hospital and that was expecting have draw some checks 
that took the book and looked it, and said, right, 
Mr. Bradshaw, will glad take them for you.’ 


And plaintiff further testified that Mr. Yates took his passbook 
kept it, and that the book was the bank’s possession the time the 
drawn the plaintiff were refused payment. 

The returned checks showed that the reason given for nonpayment 
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was because the plaintiff’s account could not located. The plain- 
tiff offered testify, which the judge refused permit him do, 
that the cashier the bank had told him that the checks had been 
turned down because they were not marked ‘‘savings 
think this testimony should have been admitted, and that the excep- 
tion because the failure admit the same should sustained. 
not think, however, that the letter July 16th was admissible. 

The conscious failure observe due care, under the circumstances 
surrounding the parties, has been repeatedly held this state 
ground for punitive damages, and any evidence showing such con- 
scious failure the part defendant his agent sufficient 
the question willfulness the jury. 

not think the failure the plaintiff’s checks show that 
they were for money applied his son’s hospital expenses has 
any material bearing upon any the issues the case, far re- 
quiring the submission the case the jury. Such failure might 
affect the amount damages which plaintiff should entitled, 
was damaged all. There was agreement, according 
testimony, that the checks were marked way 
show that the money was used for hospital expenses. think 
the case should remanded the lower court for jury trial 
both actual and punitive damages. 


TELEGRAPH COMPANY NOT LIABLE PAY- 
ING MONEY WRONG PERSON 


Western Union Telegraph Co. Kidd, Court Appeals Alabama, 
118 So. Rep. 228 


Where money sent telegraph and there agreement 
between the parties requiring identification, the telegraph 
company will not liable making payment the wrong party 
unless appears that, doing so, the company has been guilty 
negligence. 

this case the plaintiff sent money the defendant company 
his son response telegrams supposedly sent the son. 
The company paid the money the person who sent the message 
asking for the remittance after produced documents apparently 
identifying himself the payee. was held that the company 
was not liable the plaintiff although the person whom the 
money was paid turned out impostor. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 661. 
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Action Kidd against the Western Union Telegraph Co. 
Judgment for plaintiff, and defendant appeals. and re- 
manded. 

Francis Stark, New York City, Cabaniss, Johnston, Cocke 
Cabaniss, Birmingham, and Fite, Jasper, for appellant. 

Gray, Jasper, for appellee. 


RICE, J.—Plaintiff, his wife, received Jasper, Ala., two tele- 
graphic messages sent from Oakland, Cal., the name Elmer 
Kidd, plaintiff’s son, requesting money wire. called 
for $62.77, and the other, $75. Plaintiff delivered defendant the re- 
spective sums, different dates, directing that same transmitted 
Elmer Kidd Oakland, paying the charges exacted defend- 
ant for the service. The money transfers were sent directed. 
the Oakland office the defendant, the person who had sent the 
messages plaintiff, his wife, Jasper, called for the money. 
After producing letters addressed Elmer Kidd and government 
papers showing the discharge Elmer Kidd from the army, and 
after satisfactorily answering questions propounded defendant’s 
agent relating his personal identity Elmer Kidd, the money 
was delivered him. There doubt that this person who sent 
the messages requesting the money and who received the money was 
impostor. 

Plaintiff sued defendant for breach its agreement, failing 
‘to deliver the money question Elmer Kidd, his order. The 
trial was had before the court, without jury, and judgment went 
for plaintiff. 

theory the defense was that the time these money transfers 
were made the defendant had blank application forms, setting forth 
the provisions and regulations under which the transfer money 
would undertaken. These forms, provisions, and regulations had 
been filed with and approved the Interstate Commerce Commission 
accordance with the Interstate Commerce Act. These blank ap- 
plication forms were used this case. the face them appeared 
the following provisions: 


evidence personal identity not required from 
the payee, and authorize and direct the telegraph company pay 
the sum named this order risk such person its agent 
believes the above named payee, unless the following signed. 

Identification Required. 

desire that the above-named payee shall required produce 

positive evidence personal identity before payment made. 


asserted defendant that reason plaintiff’s failure 
attach his signature the provision for positive personal identity 
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the payee, the waiver provision applied; was, reason the act, 
part the contract between the parties. Plaintiff’s reply this de- 
fense was that the time negotiated these money transfers de- 
fendant’s agent furnished him blanks filled out; that 
(plaintiff) was ignorant the quoted provision; that when in- 
quired defendant’s agent there was anything for him sign, 
said agent told him there was not, and thus deprived him any 
opportunity stipulate for positive personal identity the payee. 

The evidence what occurred between the plaintiff and the 
defendant’s agent its Jasper office conflict. While 
testimony tends show that was totally ignorant any provision 
relating identification the payee, that the agent filled out the 
blanks without allowing plaintiff see them, and that said agent 
told plaintiff there was nothing for him sign, the testimony for 
defendant tends show that the agent, filling out the blanks, acted 
plaintiff’s special instance and request. All the testimony relating 
the payment the money the effect that was paid the 
person, who, representing himself Elmer Kidd, had sent the 
messages requesting that the money sent; that said person satis- 
factorily answered questions propounded the defendant’s agent 
Oakland, relating the personal history Elmer Kidd; that said 
person produced letters addressed Elmer Kidd and government 
papers showing the discharge said Kidd from the army. There 
evidence suggesting the presence any circumstance 
arouse suspicion the premises. 

Defendant insists that the waiver provision became and was bind- 
ing upon plaintiff reason his failure stipulate signing, for 
positive personal identification—was binding regardless plaintiff’s 
lack notice thereof. This point deem unnecessary decide 
for the reasons now stated. 

borne mind that plaintiff declares upon the breach 
contract. His theory is, shown his evidence and his argu- 
ment, that the quoted provisions were without any binding force 
reason the fact that had knowledge their existence; that 
signed agreement and authorized one sign for him. Thus 
repudiating it, his complaint could not rest upon the stipulation for 
positive personal identification the terms written upon the ap- 
plication form. If, then, the quoted provisions eliminated from 
consideration and plaintiff’s action referred such contract 
the law would imply the absence agreement the parties, still, 
under the evidence, plaintiff would not entitled recover. 
negligence being shown have characterized the conduct the de- 
fendant, nothing generate suspicion being shown, the telegraph 
company paying the money question the person who sent 
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the messages requesting the money, after said person had answered 
inquiries and produced documents apparently identifying himself 
the payee, was not liable even though said person turned out 
impostor. Western Union Meyer, Ala. 158, Am. Rep. 

After consideration the entire record, are opinion 
that the trial court erred rendering judgment for the plaintiff. 
That judgment will here reversed and the cause remanded. 

Reversed and remanded. 


BANK MAKING ADVANCES AGAINST DRAFT 
HOLDER DUE COURSE 


Bath National Bank Ely Sonnenstrahl, Inc., Court Appeals 
New York, 164 Rep. 327 


Where bank receives for collection draft attached 
bill lading and permits the drawer draw against the credit, 
holder due course. the consignee secures the 
shipment without paying the draft will responsible the 
bank for the amount. 


Action the Bath National Bank against Ely Sonnenstrahl, 
Ine. From judgment the Appellate Division (224 App. Div. 694, 
228 750), affirming judgment the Trial Term the 
verdict jury for defendant, plaintiff appeals. Judgments re- 
versed and new trial granted. 

James McCall, Bath, for appellant. 

Costello, Corning, for respondent. 


LEHMAN, J.—Early February, 1926, the Bath Produce Co. 
shipped rail two lots beans. each received uniform 
order bill lading showing that the beans were consigned its order 
New York, with instructions notify the defendant. then drew 
two drafts the broker, payable sight arrival shipments 
the order the plaintiff, and attached thereto the bills lading 
indorsed without restriction. These were deposited its credit 
the plaintiff’s bank and duly credited the produce company, which 
subsequently drew checks against this credit, and these checks were 
paid. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 495. 
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The plaintiff promptly sent the drafts with bills lading at- 
tached New York bank for collection, but when presented 
defendant payment ,was refused. learning this fact the plaintiff 
sent agent New York make the collection, could not 
sell the beans its account. This agent, however, was also 
one the principal officers the produce company. delivered 
the bills lading the defendant—whether saying that repre- 
sented the plaintiff claiming act for the produce company 
disputed. The beans were then delivered the defendant and 
sold them. the time the bills lading were delivered the 
defendant the plaintiff bank was holder for value the drafts and 
bills lading, then the defendant must account it. 

assume that the plaintiff received the drafts merely for col- 
lection, and did not become the owner the drafts the time the 
deposit was made. The plaintiff failure move for the direction 
verdict, except the portions the charge which such 
question fact was submitted the jury, not position 
urge now that there evidence sustain the finding the jury 
that regard. The trial judge erred, however, his refusal 
charge that: ‘‘If the Bath National Bank, after crediting the amount 
the drafts the account the Bath Produce Co., the Bath 
Produce Co. drew checks, then value was passed for the bills 
lading.’’ That request, even inartificially drawn, was clearly 
intended and understood mean that the bank, though merely 
agent for collection, advanced’ the amount the drafts its cus- 
tomer before the collection was made, then became holder for 
value such drafts and the accompanying bills lading. That 
proposition law established overwhelming mass authority 
this country, both judicial and extrajudicial. 

Even where depositor delivers bank negotiable instrument 
without restrictive indorsement and the amount the face value 
the instrument placed the depositor’s credit without special con- 
tract that the credit only provisional, the bank does not become 
holder for value until the depositor has actually availed himself 
the credit given draft upon it. Citizens’ State Bank Cowles, 
180 346, 33, 105 Am. St. Rep. 765; Shawmut Nat. Bank 
Manson, 168 Mass. 425, 196. The beneficial title 
bank receiving instrument for collection only may more re- 
stricted. That need not now decide. None the less, the bank 
becomes holder for value when makes advances upon the instru- 
ment advance collection. least then hold the instru- 
ment collateral security. 

Though title draft left depositor with the bank for col- 
lection does not pass absolutely the bank where the full amount 
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the draft was credited the depositor, ‘‘for convenience and 
anticipation its and ‘‘the bank could have cancelled 
the credit, clearly accepted risk the paper,’’ vet the de- 
positor ‘‘had overdrawn, and this draft had been credited cover 
the overdraft, the company had drawn against the draft, the 
bank could hold the paper until the account was squared.’’ would 
then holder for value. St. Louis Co. Johnston, 133 

Direct authority for this rule law may found Old Nat. 
Bank Spokane Gibson, 105 Wash. 578, 179 117, 
247; see annotations same 247; Jefferson Bank 
Merchants’ Refrigerating Co., 236 Mo. 407, 545; Stott 
Bank Gulfport Smith, Miss. So. 785. See, also, 
Amalgamated Sugar Co. Nat. Bank Portland, Or. (C. 
A.) 187 746; Miller Norton Smith, 114 Va. 609, 452; 
National Bank Commerce Morgan, 207 Ala. 65, So. 10, and 
notes that case 897 seq.; article, ‘‘Crediting Ac- 
count Value,’’ Wisconsin Law Review, 408; Morse, Banking (6th 
Ed.) 585, 586. The First Nat. Bank Blanchester 
Stengel, 227 659, 126 906, holds nothing contrary, for 
that case the bank knew ‘‘the draft would not paid time when 
the depositor’s account was sufficient have charged back the amount 
the See opinion Special Term (Sup.) 169 217. 

For these reasons the judgment the Appellate Division and that 
the Trial Term should reversed, and new trial granted, with 
abide the event. 


RIGHTS HOLDER CERTIFICATE 
DEPOSIT FAILURE BANK 


Shaw Rose, Court Civil Appeals Texas, Rep. (2d) 547 


The holders certificates deposit representing deposits 
bank, payable the order the depositors certain date 
current funds, the return the certificates properly indorsed, 
with specified rate interest, are ‘‘depositors’’ within the Rev. 
St. 1925, art. 475, and such are entitled the bank’s insolvency 
share the dividend paid with the proceeds bonds 
deposited the bank with the banking commissioner security 
for its depositors. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 198. 


THE BANKING LAW JOURNAL 219 


Action Rose against James Shaw, Banking Commissioner. 
Judgment for plaintiff, and defendant appeals. Reformed and af- 
firmed. 

times prior May 26, 1926, when the First State Bank 
Paris, Tex., being insolvent, ceased business and its affairs were 
taken over the state banking commissioner, appellee and various 
other persons whose rights acquired deposited said bank sums 
money aggregating $66,798.32. The deposit made appellee Rose 
was evidenced certificate follows: 


First State Bank. 
No. 1056. 
Texas, April 30, 1926. 
that Rose had deposited this bank sixteen 
thousand dollars payable the order himself current funds 
the return the certificate properly endorsed January 1927, with 
interest per cent. per annum for the time specified. This cer- 
tificate not subject check and not negotiable. interest 
after maturity. 


The deposits the other persons were evidenced certificates, 
twenty-seven number, all respects like the one set out above, 
except dates, amounts, and times payable, and except that was 
Stipulated each the twenty-seven that the bank should pay in- 
terest the amount therof from the date thereof until same matured, 
rate specified. The capital stock the bank was $100,000. 
was authorized law do, the bank placed $100,000 United 
States bonds, purchased with its assets, the hands the bank- 
ing commissioner hold security for its depositors. After took 
over the bank’s affairs, the banking commissioner collected the bonds 
and ‘‘declared dividend favor the depositors said bank 
13.817 per cent. payable out the proceeds,’’ but refused recog- 
nize and treat appellee and his assignors such depositors. This 
suit appellee the payee the certificate set out above and 
assignee the payees the other twenty-seven certificates, against 
the banking commissioner, was compel the banking commissioner 
recognize him depositor entitled share the dividend 
paid with the proceeds the bonds referred to. The defense urged 
the banking commissioner the suit was that appellee and his 
assignors were not for whose security the bonds were 
pledged, but instead were mere creditors without security for the 
debts due them. The trial was the court without jury. The 
court, contrary the banking commissioner’s contention, determined 
that appellee and his assignors were ‘‘depositors’’ within the meaning 
the statute (article 475, 1925) and such were entitled 
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share the dividend paid with the proceeds the bonds, and, 
having found that the unpaid amount the certificates was $66,798.32, 
rendered judgment appellee’s favor against the banking commis- 
sioner for $9,229.23, the amount found 13.817 per cent. 
said $66,798.32. 

Jno. Goodwin, Sutton and Joe Goodwin, all Austin, 
for appellant. 

Hutchison, Paris, for appellee. 


WILLSON, (after stating the facts the cer- 
sued upon, except the one for $16,000 issued appellee, set 
out the statement above, were like the one considerd this court 
Shaw McBride (Tex. Civ. App.) (2d) 410, where, 
determining contention similar the one made here appellant, 
was held that deposit money bank was not quoting from 
the syllabus, ordinary loan, lose protection 
bond security system protecting deposits under Rev. St. 1925, Arts. 
475, 475a, 523, fact that contract was reduced writing form 
certificate which provided for interest for definite period four 
months and stipulated that deposit was not subject check, though 
sum deposited was made payable return certificate four months 
after date. Promise pay deposit express implied 
any event, and fact that promise reduced writing form 
certificate deposit does not alter the nature the transaction 
transform the deposit into commercial loan, though certificate 
deposit similar promissory Following that decision, 
hold that the judgment this case not erroneous far de- 
termines that appellee was entitled the relief sought the as- 
signee the payees the twenty-seven certificates above referred 
having been issued other persons than him. 

But think the judgment must held erroneous far 
based the for $16,000 issued appellee. That 
certificate, will noted, was noninterest-bearing certificate, which 
foree article 530, 1925, the bank did not have right 
issue, and which was not protected the provisions the Bank 
Deposit Guaranty Law, embodied chapter title the Re- 
vised Statutes 1925. Said article 530 the statutes follows: 


state bank bank and trust company organized and doing 
business under the provisions this title [16] shall allowed 
issue any noninterest-bearing certificates deposit. Such certificates, 
issued, shall not protected under Chapter this title [16].’’ 


The judgment will reformed adjudge recovery 
$7,018.80, instead $9,229.52, appellee’s favor against the ap- 
pellant, and, reformed, will affirmed. 
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TRANSFEREE NOT ENTITLED RECOVER 
NOTE 


Bennett Stewart, Supreme Court Oklahoma, 268 Pac. Rep. 286 


action brought promissory note appeared that 
the note was delivered the plaintiff without the indorsement 
the payee. was held that the note was transferred the plain- 
tiff delivery thereof and that she took assignee subject 
all the equities between the original parties. The defense 
lack consideration was, therefore, good against the plaintiff, 
the evidence showed that the defendants received considera- 
tion for the the note. was held that the plaintiff 
was not entitled recover. 


Action Mary Bennett against Stewart and another. 
From judgment for defendants, plaintiff appeals. Affirmed. 

Kirshner, House, Stroheker Bennett, Kansas City, Mo., and 
Williams, Idabel, for plaintiff error. 

Fortner and Jno. Head, both Idabel, for defendants 
error. 


HEFNER, J.—This action the plaintiff error, Mary 
Bennett, against the defendants error, Stewart and Lena 
Stewart, promissory note made the defendants the order 
the Conservative Loan Trust Co., corporation, the sum 
$1,000, and for foreclosure real estate mortgage given the 
Conservative Loan Trust Co. secure the payment the note. 
the petition the plaintiff the defendants filed their answer, 
which, among other things, they stated that the note the Con- 
servative Loan Trust Co. was without consideration, that they 
received nothing value from the Conservative Loan Trust Co. 
any other person for said note, and the trial the case the evi- 
dence showed that the defendants received nothing value for said 
note and mortgage. The defendants further alleged that the note sued 
not negotiable instrument, and that the plaintiff not 
innocent purchaser the same. 

The note was made payable the order the Conservative Loan 
Trust Co., but does not bear the indorsement the Conservative 
Loan Trust Co., but does bear the indorsement the Conservative 
Loan Co. and the this show that the Conservative Loan 


similar decisions see Banking Law Journal Digest (Third 
Edition) 499. 
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Trust Co., the payee the note, separate and different corpora- 
tion from that the Conservative Loan Co., the indorser the note. 

Under these facts, the trial court held that the plaintiff was not 
innocent purchaser the note because was not indorsed the 
payee thereof, and rendered judgment for the defendants. 

The plaintiff has not complied with rule this court, that 
the brief does not contain abstract abridgment the transcript 
setting forth the material parts the pleadings nor the specifications 
errors complained of, separately set forth and numbered. This 
alone would warrant affirmance the judgment. Lohman 
Stockyards Loan Co. (C. A.) 243 517. Notwithstanding plain- 
tiff’s failure comply with rule 26, shall pass upon the material 
issues raised this case. 

Plaintiff urges that the defendants’ answer was not verified, and 
was not sufficient, for that reason, put issue either the ownership 
the note the claim that the plaintiff was not the holder thereof 
good faith, and does not put issue the indorsement the note. 
This question was not presented the lower court. appears that 
the verification was signed one the defendants, but was not 
sworn to. This was not the attention the court, and the 
was tried upon the theory that the verification was had and 
question the insufficiency was raised the trial court. 

the case Burford Hughes, Okl. 150, 182 689, this 
court said: 


unless denied under oath; but, objection made the introduc- 
tion evidence prove disprove agency, then this statutory re- 
quirement waived, and such the duty the court 
submit the issue though the pleading denying agency 
were verified.’’ 


When the verification the answer was not called the attention 
the trial court, and the case was tried upon the theory that the 
verification was had, and question the insufficiency was raised 
the trial court, and objection was made the introduction 
evidence prove disprove the indorsement the note, then the 
statutory requirement was waived. 

The trial court refused admit evidence agency contract 
between the defendants and the Conservative Loan Trust Co. Did 
the court commit error sustaining the objection the introduction 
the agency contract? 

The answer the defendants pleads want consideration; denies 
that the defendants had ever received any value for the note; 
specifically denies that plaintiff the owner the note obtained 
due course business; and specifically denies that the plaintiff the 
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holder said note. The reply the plaintiff general denial. 
The issues made these pleadings were clearly defined, and the 
question agency the Conservative Loan Trust Co. was not 
any manner raised. If, her reply, the plaintiff had pleaded that 
the Conservative Loan Trust Co. was the agent the defendants 
procuring the loan and receiving the payments thereon, then the 
question clearly would have been raised, and under those 
pleadings the agency contract would have been competent evidence. 
But, under the pleadings and issues this case, not think the 
agency contract was competent evidence. 

This brings the consideration the question: Was the plain- 
tiff bona fide holder the note? Absence failure considera- 
tion matter defense against any person not holder due 
course. Section 7698, 1921. instrument negotiated 
when transferred from one person another such manner 
constitute the transferee the holder thereof. payable bearer, 
indorsement the holder completed delivery. Section 7700, 
1921. The indorsement must written the instrument itself, 
upon paper attached thereto. Section 7701, 1921. 

The note involved this case was made payable the Conserva- 
tive Loan Trust Co. was not indorsed the Conservative Loan 
Trust Co. was indorsed the Conservative Loan Co. These 
two companies are shown the evidence two separate and dis- 
tinet corporations, both chartered the state Oklahoma. The 
plaintiff therefore held the note without any indorsement whatsoever 
the payee. necessarily follows the note was transferred mere 
delivery her, and she took assignee subject all the 
equities between the original parties. 

the recent case Thom-Pah-Pe Roddy, 265 128, this 
court had under consideration note wherein was shown the holder 
purchased same before maturity for value, but was not indorsed 
the payee, and that case was said: 


negotiable instrument, payable the order person named, 
may effectually transferred mere delivery, and the assignee 
takes the legal title and may sue his own name, but takes sub- 
ject all equities between the original parties, although obtained 
for value without notice defect.’’ 


Since the plaintiff took the note subject all equities between the 
original parties, and since the evidence shows that the defendants 
received consideration whatever for the note from the original 
payee therein nor from any one else, necessarily follows that the 
judgment the trial court must affirmed. 
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ACTION AGAINST BANK PAYING CHECKS 
FORGED INDORSEMENTS 


Atwell Mercantile Trust Co. California, California District Court 
Appeal, 272 Pac. Rep. 799 


The California statute requiring action against bank for 
paying raised check’’ commenced within one 
year after the canceled check returned the depositor the 
bank does not apply check bearing forged indorsement. 

Where bank pays check bearing forged indorsement and 
the depositor, upon discovering the fact about year later, 
promptly notifies the bank, the fact that the depositor does not 
make formal demand upon the bank commence action until 
six months after discovering the forgery defense the bank. 


Action Lois Atwell against the Mereantile Trust Co. 
California. Judgment for plaintiff, and defendant appeals. Affirmed. 

Keyes Erskine, Hartley Peart and Charles Barfield, all 
San for appellant. 

Thornton Wilson, Oakland, for respondent. 


SPENCE, J.—The plaintiff and respondent, depositor the de- 
fendant and appellant bank, brought this action filing 
plaint for Respondent alleged due and unpaid 
$1,050, which appellant refused pay upon demand. 

Appellant denied that any balance was due unpaid, and al- 
leged the disbursement the entire deposits upon order the re- 
spondent. Appellant further alleged that the action was barred 
subdivision section 340 the Code Civil Procedure and that 
respondent was barred laches. 

Upon the trial, question was raised respondent concerning 
the payments made from her account except two checks totaling 
$1,050. These checks were both made payable the Oakland Hospital 
the first, the sum $500, being dated February 17, 
1925, and the second, the sum $550, being dated February 18, 
1925. Both these were issued respondent, and were thereafter 
paid appellant bank upon forged indorsements. This action was 
commenced August 13, 1926. The only defenses urged ap- 
pellant upon the trial were the defenses the statute limitations 
and laches. The trial court found against appellant both defenses, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 445, 1147. 
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and judgment was entered favor respondent for the sum 
$1,050 and interest. Appellant appeals from this judgment and raises 
the same questions upon this appeal. 

Ordinarily there limitation upon the time within which 
depositor may bring action recover money deposited with 
bank. Section 348, Code Civil Procedure. The Legislature, how- 
ever, amending subdivision section 340 the Code Civil 
Procedure, placed limitation one year upon actions ‘‘a de- 
positor against bank for the payment forged raised check.’’ 
This latter section covers special class cases and exception 
the general rule. If, then, the gravamen action the pay- 
ment ‘‘forged check within the meaning the latter 
section, such section and the limitation therein prescribed would apply 
despite the fact that plaintiff draws the complaint the form 
for Union Tool Co. Farmers’, National 
Bank, 192 Cal. 40, 218 424, 1417. The controlling 
question decided the issue the statute limitations 
whether the payment check upon ‘‘forged indorsement’’ con- 
stitutes payment ‘‘forged check’’ within the meaning sub- 
division 340, Code Civil Procedure. 

This question has been passed upon other jurisdictions under 
statutes using the words ‘‘forged raised Section 326 
the Negotiable Instruments Law New York provided: ‘‘No bank 
raised check, unless within ore year after the return the depositor 
the voucher such payment, such depositor shall notify the bank 
that the check paid was forged Consol. Laws, 38. 
This section has been held have application checks bearing 
forged indorsements. Kleinman Chase Nat. Bank, 124 Mise. Rep. 
173, 207 court there said (124 Mise. Rep. 174), 
page 193: ‘‘The commonly accepted meaning the words forged 
check’ the commercial world check upon which the maker’s 
name forged. manifest consideration the reason for 
the enactment section 326 the Negotiable Instruments Law, 
well the commonly accepted meaning the words ‘forged check,’ 
that the Legislature intended limit the requirement give notice 
where payment made check upon which the maker’s 
signature forged, and did not intend extend the statute in- 
clude forged indorsements.’’ 

Iowa similar section (section 9266, Code 1924) provided 
that ‘‘no bank shall liable depositor for the payment 
forged raised check unless within six months after the return 
the depositor the voucher such payment, such depositor shall 
notify the bank that the check paid forged This 
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section was likewise held inapplicable forged indorsements. 
Cornack Central State Bank, 203 Iowa, 833, 211 542, 
1297. 

Counsel for appellant argues that the foregoing cases interpret 
sections dealing with rules substantive law and not statutes limiting 
the time for the commencement actions. This may conceded. 
The New York and Iowa statutes affect the right rather than the 
remedy. However, good reason appears for giving the phrase 
raised check’’ broader interpretation when found 
statute limitations than the interpretation given that phrase 
when embodied rule substantive law. 

The execution check and the execution indorsement are 
The first the act the maker and the second the act 
the payee. check complete check without indorsement. 
Section 3265 (a), Civil Code. indorsement ‘‘must 
written the instrument itself upon paper attached thereto.’’ 
Section 3112, Civil Code. The history the development the law 
relating the duties and obligations between banks and depositors, 
briefly referred the above decisions, leads the conclusion that 
the words ‘‘forged raised’’ check, used these statutes and 
our own statute, not refer ‘‘forged indorsement.’’ earlier 
years great uncertainty existed whether any duty obligation 
whatever fell upon the depositor examine his vouchers and notify 
the bank that check had been forged raised. the depositor 
could easily detect discover that his signature had been forged 
that the check had been raised, the reasonableness rule imposing 
some such duty became apparent. flexible rule was adopted 
most jurisdictions requiring reasonably careful examination the 
depositor, and further requiring the depositor notify the bank 
within reasonable time. This rule did not fix definite time for the 
termination liability the bank nor for the commencement 
action depositor upon forged raised check. Statutory enact- 
ments then appeared definitely fix such time. Some statutes, such 
those New York and Iowa, dealt with the substantive rights, and 
terminated the liability unless notice was given the bank within 
specified time. Others, such the California statute, did not deal 
with the substantive rights, but merely affected the remedy limiting 
the time within which actions might commenced. Both types 
statutory enactments sought fix definite time, after which 
claim could asserted, based upon the alleged forging raising 
the check, which was the duty the depositor detect. 

That duty was imposed upon the depositor discover 
forged indorsements clear from the reasoning and authorities cited 
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the foregoing decisions. the absence actual knowledge the 
fact that indorsement has been forged, the depositor entitled 
assume that the bank has paid the check only upon genuine indorse- 
ment. Our own Supreme Court has said this subject: 


depositor not bound examine the indorsements 
returned checks. bound within reasonable time ascertain 
the genuineness the checks themselves (Janin London, Bank, 
Cal. 14, 1100, 320, Am. St. Rep. 82), but 
endorsements, the rule and its reasons are correctly stated Ship- 
St. 821], supra. 

defendant’s contract was pay the checks only upon 
genuine indorsement. The drawer not presumed know, and 
fact seldom does know, the signature the payee. The bank must, 
its own peril, determine that question. has the opportunity, 
requiring identification when the check presented, responsible 
guaranty from the party presenting it, ascertaining whether the in- 
dorsement genuine not. When returns the check the de- 
positor, evidence payment made his direction, the latter 
has the right assume that the bank has ascertained the fact 
that the indorsement genuine’ [citing Los Angeles Inv. 
Co. Home Sav. Bank Los Angeles, 180 Cal. 601, 611, 182 293, 


interpreting the Iowa statute above set forth, the court said: 
the enactment the statute, had held, German 
ings Bank Bank [101 Iowa, 530, 769, Am. St. Rep. 
399], supra, that depositor was under duty the bank the 
genuineness indorsement. said: ‘The check was returned 
with apparent genuine indorsement Quinlan. The fact that in- 
tervenor had paid the money thereon, and presumably had satisfied 
itself that the indorsement Quinlan was genuine, was duty 
bound do, was further reason why plaintiff should not, the 
absence knowledge the contrary, have concerned itself the 
genuineness the indorsement Quinlan’s name thereon. Further- 
more, the plaintiff owed duty the defendant, the inter- 
venor, the genuineness the indorsement Quinlan’s [citing 
statute does not, think, change this rule respect 
the genuineness the signature Cen- 
tral State Bank, 203 Iowa, 833, 846, 211 542, 548, 
1297. 

With reference the New York statute quoted above, the court 
said: the legislature intended modify this common-law maxim 
the extent imposing upon the depositor the onerous and unrea- 
sonable duty detect within year forged indorsements, would 
have stated explicitly. Such intended modification cannot found 
the express words the statute, nor can fairly implied from 
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the text. (North British Mercantile Ins. Co. Merchants’ Nat. 
Bank, 161 App. Div. 341, 146 720.) are thus accord 
with the view the court below that section 326 had application 
payments made bank upon forged indorsement, and the 
judgment against the defendant Chase National Bank 
Kleinman Chase Nat. Bank, 124 Mise. Rep. 173, 175, 207 
191, 194. 

The enactment the amendment subdivision section 340 
the Code Civil Procedure did not purport change the sub- 
stantive law relating the duties and obligations banks and de- 
positors. merely fixed definite time within which the depositor 
could bring action those cases where the substantive law already 
imposed upon him the duty discover that the check was forged 
raised. deemed appropriate impose new duties upon the 
depositor with respect detecting forged indorsements, extend 
the limitation subdivision section 340 inelude actions for 
payment banks upon forged indorsements, that matter 
legislative concern. 

Counsel for appellant urges that the unauthorized indorsement 
and cashing the checks this case constituted forgery under the 
provisions sections 470 and 476 the Penal Code. That the in- 
dorsements were forged conceded respondent, and the trial court 
made findings that effect. The question, however, not whether 
forgery was committed the indorsing and cashing the check, but 
rather whether this case ‘‘forged raised’’ check within 
the meaning subdivision section 340 the Code Civil Pro- 
cedure. 

Counsel further urges that the case Union Tool Co. Farmers’, 
ete., Nat. Bank, 192 Cal. 40, 218 424, 1417, 
clusively determines the question here involved. That case clearly 
distinguishable. There was alteration the payee’s name the 
face the checks well forged indorsements. The alteration 
the payee’s name the face the checks constituted forgery under 
section 470 the Penal Code, and that case, therefore, involved forged 
checks well forged indorsements. The duty was upon the depositor 
discover such alterations the face the checks. Any reference 
the decision the forged indorsements was incidental and not neces- 
sary the decision. That case was considered and the distinction 
clearly brought out the Central State Bank, 
203 Iowa, 833, 846, 211 542, page 548 (52 1297), 
where the court said: ‘‘The indorsement part the check 
made the drawer, although is, course, contemplated that the 
payee must indorse it. But, since the maker not required know 
the signature the payee, and has right issue the pay- 


| 
| = J 
q 


THE BANKING LAW JOURNAL 229 


able the order one unknown him, relying the bank pay 
only accordance with his direction, forged indorsement does not 
make the check ‘forged check’ within the meaning the statute. 
Union Tool Co. Bank, supra, cited appellant, there was, 
addition forged indorsement, alteration the face the 
check. are the opinion the action not barred the statute 

addition the defense the statute limitations, further 
urged that respondent’s claim barred laches. Appellant alleged 
its answer ‘‘that plaintiff unduly delayed presenting 
ing the claim asserted herein, and reason such laches barred 
from recovery this 

Respondent issued the two February, 1925. They were 
intended apply payment for stock the Oakland Hospital Cor- 
poration. appeared from respondent’s testimony that she decided 
purchase the stock more matter community service than 
investment. Her vouchers, these checks, were returned 
1925. She did not receive any stock certificate and gave 
attention the matter until about the time the stockholders’ meet- 
ing the latter part January, 1926. She was then advised that 
she was not stockholder, and that the corporation had record 
any purchase stock her. The checks had been cashed man 
named Wise, being indorsed ‘‘Oakland Hospital Corporation, 
Wise had authority the checks, and had forged 
the indorsements and apparently kept the proceeds. The 
authorized signatures filed the bank the corporation did not 
show the signature name Wise. Respondent notified the bank 
the unauthorized indorsements the latter part January 
first part February, 1926. The checks had originally been cashed 
the Oakland Bank and forwarded the appellant bank. sub- 
sequent conversations with officer the appellant bank, the ques- 
tion whether respondent should look the Oakland Bank ap- 
pellant bank was Respondent made formal demand upon 
appellant check for $1,050 payable cash, dated July 28, 1926, 
which was not honored, but returned with the notation Not 
sufficient The complaint was filed August 13, 1926. 

support appellant’s claim laches, the California 
Vegetable Union Crocker National Bank, Cal. App. 174 
920, cited. That case did not involve forged indorsements and 
not point. involved forged checks where the maker’s name was 
forged employee upon over one hundred checks various times 
covering period many months. The defense laches might well 
urged that case, view the duty imposed upon the depositor 
relation checks upon which his name forged. The absolute 
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failure the depositor that case make any examination its 
statements and vouchers detect the forgery its name was the 
basis the decision. the present case there was duty upon 
respondent detect the forged indorsement, shown the au- 
thorities cited. Consequently she cannot charged with laches be- 
fore she discovered that the indorsements were forged the latter 
part January, 1926. Upon discovery the forgery, she did notify 
the bank without delay. Although formal demand and the com- 
mencement the action did not follow for five six months, 
believe under the circumstances that the trial court properly found 
that respondent had not unduly delayed presenting and prosecuting 
her claim. 

Under the facts shown the uncontradicted testimony, are 
the opinion that the findings and conclusions the trial court, 
the effect that the action was not barred the statute limitations 
and that respondent was not guilty laches, were correct. 

The judgment affirmed. 


LOAN BANK FOR PURPOSE PAYING 
USURIOUS NOTES 


Rep. (2d) 1098 


Where person borrows money from bank for the purpose 
paying usurious notes, the transaction not tainted with usury 
even though the bank had knowledge the purpose for which the 
money was being borrowed. 


Action the Bank Commerce and others against Hurst 
and others. Judgment for plaintiffs, and defendants appeal. Affirmed. 
Grannis Bach and Kash, both Jackson, for appellants. 

Byrd, Lexington, and Turner Creal, Frankfort, for 
appellees. 


DRURY, C.—The appellants, who were defendants below, ap- 
pealed from judgment denying part defense usury which 
they had interposed. About years ago, the defendants began bor- 
rowing money from the Hargis Commercial Bank Trust Co. 


similar decisions see Banking Law Journal Digest (Third 
Edition) § 1287. 
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Jackson, Ky. They were charged interest this money the rate 
per cent., and from examination this appears that 
other charges, addition the interest, were included these notes, 
under the headings fees, ete. These notes grew, the interest was 
often, not always, added and made part the principal 
the new notes. December 1922, there was change made, and, 
instead the notes and mortgages being executed the Hargis Com- 
mercial Bank Trust Co., they were executed Thomas Hargis, 
son Hargis, the president the Hargis Commercial Bank 
Trust Co. December 1923, there was another change when 
these notes and mortgages were again renewed, and this time they 
were made payable the Bank Lexington, Ky., and 
December 1924, they were again renewed the Bank Com- 
merce. February 25, 1926, the Bank Commerce sued these 
notes. One the notes was for $16,700. Between $5,000 and $6,000 
had been paid it, but there was still quite balance. The other 
note was for $11,200. 

The defendants filed answer, counterclaim, and cross-petition, 
which they admitted the execution the notes, but alleged that the 
$16,700 note contained $2,803.82 usury, and the $11,200 note con- 
tained $3,507.52 usury. They alleged that they had never had any 
dealings with the Bank Commerce, never borrowed any money 
that bank, but that all their dealings had been had with the Hargis 
Commercial Bank Trust Co., and had been conducted through Mr. 
Hargis, the president thereof. They alleged that these notes 
were truth and fact the property the Hargis Commercial 
Bank Trust Co., and they asked made party, that the 
Bank Commerce adjudged have right, title, claim the 
notes sued’ on, that the Hargis Commercial Bank Trust Co. ad- 
judged the owner thereof, that the notes purged usury, 
ete. The allegations this answer and cross-petition were categori- 
denied each these banks. The Hargis Commercial Bank 
Trust Co. further pleaded that the defendants had fully paid more 
than one year before the filing their answer, counterclaim, and 
cross-petition, and that their right recover any usury paid 
alleged have been paid was barred the statute limitation. 

After the issues were completed, trial was had upon proof heard 
open court, agreement, and the court adjudged that the execution 
the notes the defendants the Bank Commerce December 
1923, and the renewal thereof, that day 1924, constituted 
novation, and that the defendants were entitled purge the notes 
sued the $1,140.74 usury, which had since that time, 
but denied them any recovery against the Hargis Commercial Bank 
Trust Co., and dismissed their claim, and refused them any credit 
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for usury, that had been on, included in, this paper pre- 
vious the execution the notes and mortgages the Bank 
Commerce. From that judgment the defendants have prosecuted 
this appeal. 

The counterclaim the defendants rests upon the allegation that 
the Hargis Commercial Bank Trust Co. was reality the owner 
the debt represented the notes given the Bank Commerce, 
and that the two banks were collusive arrangement enable the 
Hargis Commercial Bank Trust Co. defeat the defendants’ claim 
usury. Upon this issue, asserted the defendants and denied 
the banks, there total lack evidence. There nothing show 
any collusive arrangement between the two banks, that the Bank 
Commerce had any notice reason suspect that any part 
the money borrowed from was used pay any notes the 
Hargis Commercial Bank Trust Co. that were tainted with usury, 
or, fact, anything show that the Bank Commerce knew any- 
thing the purpose for which this money was used. The 
money obtained from the Bank Commerce was placed the credit 
the defendants that bank, and the defendants checked out, 
and used pay the usurious claims the Hargis Commercial Bank 
Trust Co. the Bank Commerce had known that fact, that 
knowledge alone would not sufficient taint the transaction had 
with it. Where owes debt containing usury, and borrows 
from money with which pay it, the note given therefor 
not tainted the usury the debt even though knows 
faith, and there between and See Foard 
Grinter’s Ex’rs, 1034, Ky. Law Rep. Stephenson 
Shirley, 387, Ky. Law Rep. 1159; Ratliffe Buckler, 
472, Ky. Law Rep. 1790; Deatly Ralls, Ky. Law Rep. 
386 (see opinion full, Ky. Op. 306); Breckenridge Churchill 
al., Ky. Marsh.) 11; Breckenridge Bullitt’s Ex’rs, 
Ky. Litt.) Taulbee Hargis al., 173 Ky. 433, 191 
320, Ann. Cas. 1918A, 762; Mann Bank Elkton, 104 Ky. 852, 
Ky. Law Rep. 1033; Clark Rodes al., Ky. 
(12 Bush) 13. 

Beyond suspicion, there nothing connect the Bank Com- 
merce with any usury these debts previous the execution 
the notes it. All these transactions were had through the 
Hargis. the only man with whom the defendants ever 
had any conversations any dealings connected with these debts. 
Hargis did not testify. All the notes and mortgages any 
wise connected with this debt were kept and retained the Hargis 
Commercial Bank Trust Co., even after they had been renewed 
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paid. effort was made have those notes produced, and while 
the defendants have filed pleading indicating that usury had been 
charged them, and that all these different transactions were merely 
parts scheme conceal it, they have wholly failed offer proof 
support their contention. Upon the record before appears 
that the Hargis Commercial Bank Trust Co. was fully paid the 
6th December, 1923, which was more than year before the filing 
the answer, counterclaim, and cross-petition. 

There nothing show that thereafter had any interest 
this paper whatever, and the action the trial court denying 
the defendants any claim for usury paid the Hargis Commercial Bank 
Trust Co. must affirmed. 


DRAWEE BANK LIABLE PAYEE WHERE 
CHECK PAID WRONG PERSON 


Dawson National Bank Greenville, Supreme Court North 
Carolina, 144 Rep. 833 


The payee check cannot bring action against the 
drawee bank unless the bank has certified the check; 
but where the drawee bank pays the person other than 
the payee, presenting the without authority, will liable 
the payee. The payment the check constitutes, legal effect, 
certification. This although the bank paid the check without 
indorsement, pursuant the drawer’s instructions pay its checks 
drawn order payable bearer and without indorsement. 


Action Larry Dawson and White, trading Dawson 
White, against the National Bank Greenville and others. Judgment 
for defendants, and plaintiffs appeal. Reversed. 

This action recover defendant bank the proceeds 
drawn said bank Moye Gentry and payable the or- 
der plaintiffs. alleged the complaint that said check, with- 
out the indorsement plaintiffs either them, was presented 
the bank for payment some person without the authority 
plaintiffs, and that the bank paid the amount said such 
person and charged the said amount the account the drawers, 
Moye Gentry. further alleged therein that the proceeds 
said check have not been paid plaintiffs either them. 

The defendant bank, answering the allegations the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 216. 
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denied that said check was presented for payment some person 
without authority plaintiffs, that payment the proceeds 
said check was made person who was without authority from 
plaintiffs receive the same. alleged that payment was made 
plaintiffs one them, or, not, some person who was 
authorized plaintiffs present said check for payment and 
receive the proceeds the same. Upon motion defendant bank, 
Moye Gentry, the drawers the check, were duly made parties 
defendant the action. admitted their answer, alleged 
the answer defendant bank, that the said Moye Gentry had 
authorized the defendant bank pay said check, without the indorse- 
ment the payees named therein, just said check had been pay- 
able bearer. Moye Gentry are engaged business ware- 
housemen for the sale leaf and pay for tobacco sold 
them checks defendant bank. They had authorized the defend- 
ant bank pay their checks drawn it, addressed said 
bank, and signed them, follows: 

Sirs: Although our Farmers’ checks are payable ‘to or- 


der’ will thank you pay them payable ‘bearer,’ without 
requiring them indorsed, the holder 


paying said check, without indorsement plaintiffs, payees 
named therein, defendant bank relied upon said letter its authority 
do. Both the defendants their answers allege that the check 
‘was presented for payment and that payment was made the 
plaintiffs, one them, or, not, some person who was 
authorized plaintiffs make such presentment receive such 
payment. From judgment dismissing the action, upon motions 
both defendants, the close the evidence offered plaintiffs, 
plaintiffs appealed the Supreme Court. 

Albion Dunn, Greenville, for appellants. 

James Son, Greenville, for appellee National Bank 
Greenville. 

Lanier, Greenville, for appellee Moye Gentry. 

CONNOR, admitted the pleadings this action that 
the check dated October 21, 1926, drawn Moye Gentry, and pay- 
able the order plaintiffs, was presented for payment defend- 
ant, the drawee bank, without indorsement, during the day which 
was drawn, and that the defendant bank paid the proceeds said 
check the person who made such presentment and charged the 
amount thereof the account the drawer. The only issue fact 
arising upon the pleadings whether presentment was made 
and payment made plaintiffs, some person authorized 
them make such presentment and receive such payment. There 
was evidence behalf plaintiffs tending show that presentment 
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was not made and that payment was not made plaintiffs 
either them, and that the person who presented the check for pay- 
ment and whom payment was made was not authorized plain- 
tiffs, either them, make such presentment receive such 
payment. was therefore error allow defendants’ motion for 
judgment nonsuit, the close plaintiffs’ evidence, and 
dismiss the action unless upon all the facts admitted the pleadings, 
shown the evidence, plaintiffs are not entitled recover 
either the defendants this action. Upon this appeal as- 
sumed, plaintiffs’ evidence tends show, that the check was pre- 
sented and that payment was made some person who was with- 
out authority from plaintiffs from either them present the 
check recover payment therefor. This assumption ac- 
cordance with the well-established rule that upon motion for judg- 
ment nonsuit, the evidence construed most strongly for the 
plaintiff. 

The law this state, both statute and authoritative de- 
cisions this court, the effect that the payee check cannot 
maintain action upon the check against the bank which the 
check drawn unless and until the check has been accepted cer- 
titied the bank. 3171; Trust Co. Bank, 166 112, 
1074. Until the check certified the drawee 
bank, there contractual relation between the payee holder 
the check and the drawee bank, out which cause action founded 
upon the check can arise favor the payee holder, and against 
the bank. its acceptance its certification the check the 
drawee bank becomes liable the payee holder, who may there- 
after maintain action the check against the bank, because the 
bank has its acceptance certification assented the order 
the drawer for the payment the check, and contracted pay the 
amount the check such payee holder. The bank, after its 
acceptance certification the check, entitled credit for the 
amount thereof, against the drawer. Although has neither ac- 
cepted check drawn upon it, nor certified the check, the drawee 
bank may its conduct with respect such check become liable 
the payee holder, upon the check, for its proceeds, with the same 
effect had formally accepted, certified the check. 

Trust Co. Bank, supra. said Walker, J.: 


have held that where bank has refused pay check, the 
holder has cause action thereon against the bank, but must seek 
his remedy against the drawer, the bank being liable only the 
drawer for its breach promise pay the check, there being 
implied promise the bank, arising from the deposit his funds 
with it, that will pay his checks when and they are presented. 
the bank fails perform this promise, becomes liable the 
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drawer for the damages sustained him account its refusal 
failure pay his check. But the holder the check can only sue 
the drawer, and cannot sue the bank. The reason why the holder 
the check not permitted sue the bank has been stated the 
authorities be, that there [privity] between the holder [of 
the check] and the bank until, the check the 
acceptance thereof, express implied, any other act con- 
duct, has made itself directly liable the holder.’’ 


support this statement the law, Bank Bank, 118 
245, Am. St. Rep. 870 are cited. 

First National Bank Whitman, 348, Ed. 229, 
Walker, J., Trust Co. Bank, supra, authoritative, 
said: 

think clear, both upon principle and authority, that the 


payee check, unaccepted cannot maintain action upon 
against the bank which drawn.’’ 


is, however, further said the opinion that case that: 


not doubted, however, that within the power 
the bank render itself liable the holder and payee the check. 
This may formal acceptance written upon the check, 
which stands the holder the position drawer and 
acceptor bill exchange. may accomplish the same re- 


sult writing upon the word ‘good’ any similar words which 
indicate statement that the drawer has funds the bank ap- 
plicable the payment the check, and that will apply them. 

And such said, discharges the drawer. 
him amounts payment.’’ 


the instant case, admitted that upon presentation the 
check, drawn its depositor, who had his with the bank 
amount more than sufficient for the payment the check, the drawee 
bank assented the order its depositor, retained the and 
charged the amount the check his The defendant bank 
then paid the proceeds the check the person who presented for 
payment. Both the drawee bank and the drawers the check allege 
that the check was paid the bank. the jury shall find from the 
evidence that the proceeds the check were not paid plaintiffs, 
some person authorized the plaintiffs present the check 
for payment and receive said proceeds for behalf plain- 
tiffs, then plaintiffs the payees the unindorsed check are entitled 
recover defendant bank the proceeds the check. The de- 
fendant bank admits that assented the order the drawers 
the check pay out their funds, deposit with it, the amount 
named the check; that charged said amount the the 
drawers; and that retained the check its possession. thereby 
became liable the owner the check for its amount; the payment 
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this amount some person other than the owner the check, 
some person not authorized said owner receive payment, did 
not discharge the bank this liability. Pickle Muse, Tenn. 381, 

the above-cited case, which held that the acceptance 
check, give right action the payee, inferred from 
the retention the check the bank and subsequent charge its 
amount the drawer, although was presented and payment 
made unauthorized person, Lurton, J., writing the opinion for 
the court, says: 


bank has negligently paid check improper per- 
son, would seem that, good conscience, the true owner and payee 
ought not remitted his action against palpably insolvent 
drawer, for thereby may lose his debt altogether. legal prin- 
ciple, however, stands the way, that there privity between 
himself and the bank until the bank has assented the order the 
drawer requiring pay the holder the check the sum money 
named. This assent, which necessary before there any contract 
relation between the holder the check and the bank, what 
meant acceptance. This assent need not indorsement 
‘good’ across the check, any other particular words, either 
writing oral. The question assent acceptance one fact, 
and may made out any the methods which fact 


The act conduct defendant bank, the instant case, with 
respect the check payable the order plaintiffs, and presented 
for payment without their indorsement, was effect acceptance 
the check renders the bank liable the true owner the check 
for its proceeds. 

not now decide, upon this record, whether not, any 
event, Moye Gentry, the drawers the check, are liable plain- 
tiffs, whether not they may held liable their codefendant, 
the National Bank Greenville. These questions are not now pre- 
sented for decision. The cause action alleged the complaint 
not founded upon the check; plaintiffs not demand judgment 
against the drawers the check. They have sued the drawee bank. 
Moye Gentry have been made parties defendant upon motion 
defendant bank. The authority given them the bank pay 
their checks, payable ‘‘to order,’’ just made payable 
cannot affect the rights plaintiffs. Whether, the event plaintiffs 
this action defendant bank, the drawers the check 
may held liable the drawee bank, not presented for decision. 

There was error sustaining the motion defendants for judg- 
ment nonsuit, and dismissing the action. The judgment must 
reversed. 
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ACTION AGAINST BANK PAYING DRAFTS 
FORGED INDORSEMENTS 


Insurance Co. North America Fourth National Bank Atlanta, 
United States Circuit Court Appeals, Fed. Rep. (2d) 933 


The plaintiff insurance company issued drafts drawn itself 
and payable the orders policy holders. The drafts were 
marked presented the defendant bank. One the com- 
pany’s agents forged the indorsements the drafts, and deposited 
them his own bank, which they were presented the de- 
fendant through the clearing house. The plaintiff kept deposit 
with the defendant bank and was its practice give the bank 
each day the drafts paid that day the bank. 
When the plaintiff discovered the agent’s fraud brought suit 
against the agent and his wife and made some adjustment with 
them. Without discontinuing that action, the plaintiff brought the 
present suit against the defendant. was held that, having 
elected sue the agent, the plaintiff lost its right, any, re- 
cover from the defendant. 


Appeal and Cross-Appeal from the District Court the United 
States for the Northern District Georgia; Samuel Sibley, Judge. 

Action the Insurance Company North America against the 
Fourth National Bank Atlanta. Judgment for defendant, and 
plaintiff appeals, and defendant brings cross-appeal. Affirmed. 

See, also, (2d) 100, and (2d) 131. 

Atlanta, Ga. (Smith, Hammond Smith, Slaton Hopkins, and 
Bloodworth, all Atlanta, Ga., the brief), for appellant 
and cross-appellee. 

Hoke Smith, Morris Brandon, John Hynds, and Marion Smith, 
all Atlanta, Ga. (Hoke Smith, Brandon Hynds, and Little, 
Powell, Smith Goldstein, all Atlanta, Ga., the brief), for ap- 
pellee and cross-appellant. 

DAWKINS, J.—This action law consisting 
two counts, the first for money had and received the sum 
$66,884.33, with interest, and the second for the same amount 
damages contractu, for alleged breach warranty. 

While some issues fact were disputed and submitted the 
jury, the following are either covered stipulation are not con- 
tested, and recital thereof appears necessary proper under- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 419. 
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standing the case. Plaintiff one the large insurance com- 
panies, with the main office its Southern department Atlanta, 
Ga. handles large volume business that section, and some 
ten years ago made arrangement with the defendant bank (the 
exact terms and effects which are some extent dispute), 
whereby would give drafts settlement losses suffered its 
policyholders, which were handled all the banks Atlanta 
These drafts had either printed thereon, there was pasted 
thereto sticker bearing the words, ‘‘Present through the Fourth Na- 
tional Bank Atlanta, Ga.’’ 

Plaintiff had its employ one Cain, whose ‘‘duty was check 
the various loss claims sent the Atlanta office for payment and 
approve the correctness the claims. draft would signed 
the manager assistant manager Atlanta for the amount 
the claim, payable the claimant, sent him her.’’ Cain 
conceived the fraudulent scheme fabricating proofs loss against 
outstanding policies plaintiff company, which presented, and 
drafts were drawn the manner stated upon the plaintiff favor 
the supposed claimants. would then abstract the drafts in- 
stead mailing the policyholders, forge the names the payees 
thereon, and deposit them his own account the Fulton National 
Bank Atlanta, under the name Nelson, which would 
also indorse upon the drafts. The Fulton bank would indorse them 
National Bank. Paid through Clearing House, Atlanta, 
the date deposited, and the next business day 
would send them through the clearing house. The rules the At- 
lanta Clearing House have important bearing upon the case, and 
quote pertinent portions thereof: 


hour making exchanges shall 10:30 o’clock, except 
Saturdays, when the hour shall o’clock, when messenger from 
each one the Associated Banks shall appear with their respective 
demands listed separately against each Bank and the total summed 
up, and after exchanging make known his credit debit balance 
the Manager, who will, when proof made, issue his check the 
debtor member members, for the amount their respective bal- 
ances, without recourse upon any member the Association after 

checks other matter received the Clearing House which 
shall found not good, are returnable for any reason, examina- 
tion the bank which they are cleared shall returned the 
‘Return Session’ the Clearing House the same day, for exchange 
the same manner that items are handled the morning exchanges, 
with the same schedule fines effect. 

time for making exchanges ‘Return Items’ shall 1:30 
m., except Saturdays, when exchanges shall made m.; 
and items are not returned that time the responsibility the 
bank through which said items have passed shall cease.’’ 
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The representative the Fulton National Bank would take such 
the drafts had been deposited along with other items for clear- 
ing the 10:30 session the clearing house, and tentative ad- 
justment would made, which, after exchanging checks other 
charges against each other, the manager the clearing house would 
give his check upon the one whose account showed debit favor 
the other. any item was returned for any cause the ‘‘return 
session,’’ then the manager would turn give check upon the bank 
which had presented the clearing house for the dishonored draft 
check. The right return within the prescribed house was un- 
limited. After the drafts were delivered defendant the morning 
session, they were delivered plaintiff for its inspection and deter- 
mination payment time returned and credited that 
day the return session the clearing house. Defendant did not 
make final payment any draft until was taken 
check. 

The plaintiff kept with the defendant bank deposit approxi- 
mately $100,000, and, whenever one more its drafts itself 
upon itself was presented the Fourth National Bank, would give 
single check upon this account cover all the drafts coming 
that day. The defendant never charged any the drafts 
plaintiffs, but always received check therefor. 

These fraudulent transactions were carried Cain over 
period beginning February 18, 1918, and ending September 25, 1922, 
embracing thirty-eight separate drafts, aggregating $66,884.33, be- 
fore the plaintiff finally discovered the fact. 

submitting the case the jury, the lower court took away 
from the issues under the first count for money had and received, 
upon the proof that plaintiff had, after discovering the fraud its 
agent, brought suit the superior court Fulton County, Ga., against 
Cain and his wife, recover property and funds representing proceeds 
the fraudulent drafts, upon the theory that had thereby elected 
ratify the action its agent. Some adjustment that suit was 
made which stated, and not denied, that the plaintiff received 
certain property and funds from Cain and his wife, but the suit was 
not dismissed, doubt because the subsequent bringing and 
pendency the present action. such think the 
lower court was correct holding that the plaintiff had made 
election pursue the property and funds the hands its agent, 
and could not thereafter maintain its claim for money had and re- 
ceived against defendant. Leather Manufacturers’ Bank Morgan, 
117 96, Ct. 657, Ed. 811; Robb Vos, 155 39, 
Ct. Ed. 52; United States Oregon Lumber Co., 260 
290, Ct. 100, Ed. 261; Equitable Trust Co. 
Connecticut Brass Corp. (C. A.) F.(2d) Henry Haas 
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Son Twenty-Third Ward Bank, 200 App. Div. 895, 192 
929; Fowler Bowery Savings Bank, 113 450, 172, 
145, Am. St. Rep. 479; Crook First National Bank, 
Wis. 31, 1131, Am. St. Rep. 17; Equitable Life In- 
surance Society May, Ga. 646, 597. 

the issue warranty, the rights the parties depend 
upon the question whether not the defendant was the owner 
these drafts when they were presented to, and paid by, plaintiff. Two 
propositions were submitted the jury involving issues fact: 
First, the contention defendant that, under the agreement 
which was handle the drafts, the agent merely the 
plaintiff for its convenience them, assuming re- 
sponsibility bank indorser thereof; and, secondly, not the 
plaintiff’s agent, that was the agent the Fulton Bank pre- 
senting them for payment, and plaintiff’s remedy was against the 
latter institution alone. stated, both propositions involve issues 
fact, which, say the least, the evidence tended rather 
strongly establish that the defendant was acting merely the 
agent and for the convenience plaintiff; but, was not, then 
was shown that under the clearing house rules defendant had the 
right return such items within the hour specified, and, they were 
paid plaintiff during that time, was for the benefit the Fulton 
National Bank. paid after the hours named the written rules 
the clearing house, then there was another question fact 
whether there had been modification thereof common consent 
the banks Atlanta, whereby such items could returned any 
time during the afternoon the same day. There was evidence 
the latter point both ways, and the court below submitted the issue 
the jury, with the instruction that the burden was upon the de- 
fendant establish such defense preponderance the evi- 
dence. It, the jury, evidently decided one all these controverted 
issues adversely plaintiff, for the verdict was ‘‘for the 
any event, there was substantial evidence show that plaintiff 
understood the effects the rules the clearing house, which, to- 
gether with the nature the indorsement the Fulton Bank above 
quoted, that the drafts were paid ‘‘through’’ that source, were suffi- 
cient charge plaintiff with knowledge that the original stamp 
payment was not unconditional. 

Under this state the record, can find reason disturb 
the judgment below. true that numerous exceptions were taken 
the charge the court and its refusal give certain requested 
instructions. However, careful examination the whole charge 
serves convince that all the material points were properly 
covered, and there was error refusing give the charges 
specially requested. 
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Other points are raised with respect the rulings the lower 
court upon exceptions and demurrers the pleadings, well 
the admissibility certain evidence, but, without going into detail, 
sufficient say that find nothing therein which, our 
opinion, warrants reversal the lower court, and its judgment 
accordingly affirmed. 


RAILROAD LIABLE WHERE CLERK ISSUES 
FORGED BILL LADING 


Gleason Seaboard Air Line Railway Company, United States 
Supreme Court, Sup. Ct. Rep. 161 


Where railroad employee, having the duty notifying con- 
signees the arrival goods, forged bill lading and draft 
and negotiated them and the drawee paid the draft upon being 
notified the employee that the car referred the bill 
lading had arrived, was held that the railroad was liable the 
drawee for the amount his loss. 


Writ Certiorari the United States Cireuit Court Ap- 
peals for the Fifth 

Action John Gleason, doing business the John Glea- 
son Cotton Company, against the Seaboard Air Line Railway Com- 
pany. Judgment for plaintiff was reversed the Court 
Appeals [21 F.(2d) 883], and plaintiff brings certiorari. Reversed. 

Mr. Edward Brennan, Savannah, Ga., for petitioner. 

Mr. Ormonde Hunter, Savannah, Ga., for respondent. 

Mr. Justice STONE delivered the opinion the court. 

This case here certiorari, granted March 1928, review 
judgment the Court Appeals for the Fifth Cireuit, 
F.(2d) 883, reversing judgment for petitioner the District Court 
for Southern Georgia. 

the trial jury, appeared that respondent railway company 
has terminals for the receipt and delivery freight both 
Charleston, C., and Savannah, Ga.; that MeDonnell was em- 
ployee respondent its Savannah office, whose duty was, and 
whose continuous practice had been, give notice those engaged 
the cotton trade, including petitioner, cotton factor Savannah, 
the arrival cotton the Savannah terminal under ‘‘order 
notify’’ bills lading. There was evidence from which the jury 


For similar decisions see Banking Law Journal Digest (Third 
Edition) 146. 
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could have found that March 19, 1925, acting, gave 
petitioner notice arrival shipment cotton under designated 
order notify bill lading; that later the same day local bank 
presented petitioner the bill lading, regular form 
and properly indorsed, with attached draft petitioner for $10,- 
000, which petitioner paid upon the notice arrival 
given the agent and the apparent regularity the documents; 
that, after presentation the draft and before payment, 
had again informed petitioner, response inquiry, that the 
described the bill lading had arrived. There was evi- 
dence also plainly indicating that petitioner would not have paid the 
draft without that assurance. The draft and the bill lading, pur- 
porting issued respondent its Charleston office, eventually 
proved have been forged and negotiated Charles- 
ton while temporarily absent from his duties Savannah and his 
entire course conduct with respect them, including his false 
notice petitioner, was the successful pursuance scheme 
defraud petitioner the amount paid the draft. 

The second count petitioner’s declaration, and the only one 
presently involved, set out cause action deceit 
acting the agent respondent giving the petitioner the false 
notice and set that the petitioner was induced pay the draft 
the representation that the had arrived. The court, disregard- 
ing any question want due care the part respondent, in- 
structed the jury that, found that the false notice MeDonnell 
petitioner was given within the his authority and that pe- 
titioner had fact been induced the false statement take 
the draft, should return verdict for the petitioner. Judgment 
the verdict for petitioner was reversed the Court Appeals 
the ground that employer not liable for the false statements 
agent made solely effect fraudulent design for his own 
benefit and not behalf the employer his business, the court 
saying (2d) 884]: ‘‘Under the general rule prevailing the 
federal courts, employer not liable for such conduct his em- 

the Friedlander Case the action was brought for 
the nondelivery merchandise, purported have been received 
the defendant carrier and covered bill lading issued its 
agent, admittedly authorized issue bills lading the usual 
business. The bill had been fraudulently issued the 
agent for his own enrichment, and the described merchandise had not, 
fact, been received the defendant its agent. The court held 
that there was implied authority the agent issue bills lad- 
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ing for merchandise not actually received, and that there was con- 
sequently contractual obligation the part the carrier. the 
only act the agent complained of, the issuance the bill lading, 
was thus held not within the scope his authority, that hold- 
ing was sufficient dispose the entire case. this extent the 
case has been often cited and followed. Louisville Nashville 
Co. Nat. Park Bk., 188 Ala. 109, 119, So. 1003; Roy Roy 
Northern Pacifie Ry. Co., Wash. 572, 576, 53, 
(N. 8.) 302, Ann. Cas. 728; contra Bank Batavia New York. 
the court the Friedlander Case went say 425, 
Ct. 573): 

Nor the action maintainable the ground tort. ‘The 
general rule,’ said Willes, Barwick English Joint Stock Bank. 
Ex. 259, 265, ‘is that the master answerable for every 
wrong the servant agent committeed the course the 
service and for the master’s benefit, though express command 
privity the master proved.’ See also Limpus London Gen- 
eral Omnibus Co., 526. The fraud was respect mat- 
ter within the scope Easton’s employment or. outside it. was 
not within it, for bills lading could only issued for merchandise 
delivered; and being without it, the company, which derived and 
could derive benefit from the unauthorized and fraudulent act 
made responsible. British Mutual Banking Co. 


The rule, applied that case, that the authority agent 
issue bills lading impliedly conditioned upon the receipt the 
merchandise described the bill, has now been modified statute 
Section 22! the Federal Bills Lading Act, Stat. 542 (49 
USCA §102), applicable bills lading common 
interstate and foreign provides that the certain 
enumerated cases, shall liable bill issued even though the 
merchandise not received the agent. 

But the above-quoted passage from that case, taken conjunction 
with other references the opinion the fraudulent conduct the 
agent for his own benefit, has been regarded authority for the 
broader rule applied the court below, and the present case must 
turn upon the sufficiency the rule thus For there was 
here want authority the agent. His power act for his 

See. 22. “That bill lading has been issued his 
behalf agent employee the scope whose actual apparent authority 
the receiving goods and issuing bills lading therefor for transporta- 
tion commerce among the several States and with foreign nations, the carrier 
shall liable (a) the owner goods covered straight bill subject exist- 
ing right stoppage transitu (b) the holder order bill, who has given 
value good faith, relying upon the description therein the goods, for damages 


caused the nonreceipt the all part the goods their failure 
correspond with the description thereof the bill the time its issue.” 
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principal was not contingent upon any act omission another. 
From the verdict, must take that was his duty unconditionally 
answer the inquiry petitioner the arrival the goods, and 
acting within the scope his employment, the respond- 
ent would have been liable, however flagrant the agent’s act, had 
not been tainted his selfish motive. Nelson Business College 
Rep. 729; Aiken Holyoke St. Ry. Co., 184 Mass. 269, 238; 
Binghampton Trust Co. Auten, Ark. 299, 936. 

The limitation upon the doctrine respondeat superior applied 
the court below finds little support other than the passage quoted 
and cases, chiefly some the lower federal courts, purport- 
ing follow it—see Harris, Irby Vose Allied Compress Co. (C. 
A.) F.(2d) American Surety Co. Pauly (C. A.) 
470, 482; Dun City Nat. Bk. (C. A.) 174, 179, 
687; ef. Leachman Bd. Supervisors, 124 Va. 616, 624, 
656—but those cases was not necessary the decision. 
The state courts, including those Georgia, where the cause action 
arose, have very generally reached the opposite conclusion, holding 
that the liability the principal for the false statement other 
misconduct the agent acting within the scope his authority 
unaffected his secret purpose motives. Planters’ Rice-Mill Co. 
Merchants’ Nat. Bk., Ga. 574, 327; Western 
St. Rep. 636; Havens Bk. Tarboro, 132 214, 
639, Am. St. Rep. 627; Reynolds Witte, 15, Am. 
Rep. 678; Fifth Ave. Bk. Forty-Second St., Co., 137 
Dougherty Wells, Fargo Co., Nev. 368. The English courts, 
after hinting departure from the rule thus stated, British 
Mutual Banking Co. Charnwood Forest Ry., 714; ef. 
Barwick English Joint Stock Bank, Ex. 259, 265, have 
finally reached the same conclusion, Lloyd Grace [1912] 716. 

And think that the restriction the vicarious liability the 
principal adopted the court below supported more reason 
than authority. Undoubtedly formal logic may find something 
criticize rule which fastens the principal liability for the 
acts his agent, done without the principal’s knowledge consent 
and which his own negligence has not contributed. But few 
doctrines the law are more firmly established more harmony 
with notions social policy than that the liability the 
principal without fault his own. Shaw, J., Farwell Bos- 
ton Worcester Railroad Corporation, Mete. (Mass.) 49, 55, 
Am. 339; Bartonshill Coal Co. Ried, 266, 283. See 
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Pollock, Torts (1887) *67, 68; Salmond, Jurisprudence (2d Ed. 1907) 
381. The tendency modern legislation Employers’ Liability and 
Workmen’s Compensation Acts and the Bills Lading Act cited 
and judicial decision well, has been enlarge rather than 
the rule. 

Granted the validity and general application the rule 
there would seem more reason for creating exception 
because the agent’s secret purpose benefit himself his 
breach duty than any other where his default actuated 
negligence sinister motives. either case the injury him 
who deals with the agent, his relationship and that the principal 
the agent’s wrongful act, and the economic consequence the 
principal the conduct whose business the wrong was committed, 
are the same. 

The arguments favor creating such exception are equally 
objections the rule itself. Holmes, The Common Law (1882) 231, 
note But, accept and apply the rule, despite those objec- 
tions, can find justification for exception which incon- 
sistent both with the rule itself and the underlying policy which has 
and perpetuated it. think that the Friedlander Case 
should overruled far supports such exception, and that 
the judgment the Court Appeals should reversed. 

The court below also thought that Congress, enacting section 
the Bills Lading Act, which have referred, impliedly 
approved the rule now contended for legislating the subject and 
exception the rule, announced the passage quoted 
from Friedlander Case, instead abolishing it. But such rule 
statutory construction, whatever its scope and validity, has ap- 
plication the present case. Section deals only with the former 
rule that agents having authority receive merchandise 
bills lading were without implied authority issue the latter ex- 
cept receipt the merchandise. enlarged the agent’s implied 
authority imposing new liability the principal for the agent’s 
act issuing the bill, even though the merchandise was not received. 
But respondent’s liability here not predicated the agent’s au- 
thority issue bills, which, far appears, did not have, 
but upon his authority notify petitioner the arrival non- 
arrival the merchandise, which clearly did have. Congress, 
enlarging Bills Lading Act the implied authority agent 
issue bills lading, can hardly said have dealt implica- 
tion with general rule liability applicable other classes 
transactions not involving bills lading. 

Reversed. 


